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DOCUMENT 00020 
NOTICE TO BIDDERS 

 
 
NOTICE IS HEREBY GIVEN that the CITY OF LAUDERHILL is seeking sealed proposals 
for the following work as specified. 

 
SEWER LINING SERVICES 

BID NUMBER: 2024-025 
CITY OF LAUDERHILL, FLORIDA 

 
The City of Lauderhill will be accepting sealed bids until 2:45 P.M. on May 14, 2024 via 
IonWave https://lauderhill.ionwave.net/. Bids received after 2:45 P.M. EST will not 
be considered and will be returned unopened. 
 
The City of Lauderhill is seeking bids from qualified proposers, hereinafter referred to as 
the Contractor, to provide Sewer Line Rehabilitation Services inclusive of labor, 
materials, and equipment in accordance with the terms, conditions, and specifications 
contained herein and pursuant to Chapter 750 of the Florida Statutes, as applicable.   
 
Bids will be based on A GRAND TOTAL BASIS OF UNIT PRICE ITEMS.  Bids based on 
a portion of the work will not be considered. 
 
Contract Documents may be examined and obtained on and after April 12, 2024 at the 
City’s website or IonWave. 
 
Responsible questions regarding this Bid offering may be submitted via the IonWave. The 
last date for questions pertaining to this proposal is ten days before the due date. 
Questions after this date will not be answered.  
 
A pre-bid meeting followed by a site visit will be held at 10:30 AM on April 
30, 2024 at City of Lauderhill City Hall, 5581 W. Oakland Park Blvd, 
Lauderhill, FL 33313. 
 
 
HUD 12 U.S.C. 1701U (Section 3) 
 
If applicable, the work to be performed under the contract with the successful bidder, is 
subject to the requirements of Section 3 of the Housing and Urban Development Act of 
1968, as amended, 12 U.S.C. 1701U (Section 3). The purpose of Section 3 is to ensure 
that employment and other economic opportunities generated by HUD assistance or 
HUD-assisted projects covered by Section 3, shall, to the greatest extent feasible, be 
directed to low- and very low-income persons, including persons who are recipients of 
HUD assistance for housing, with a preference for both targeted workers living in the 
service area or neighborhood of the Development and Youth Build Participants, as 

https://lauderhill.ionwave.net/
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described at 24 CFR Part 75 (Section 3 Regulations) attached hereto as Addendum 1. 
 
 
Debarment Certification 

 
The prime contractor must provide a completed Certification Regarding Debarment, 
Suspension, and Other Responsibility Matters Form with its bid or proposal package 
to the owner (Attachments), if applicable. 
 
Davis-Bacon/Prevailing Federal Wage Rates  
 
P.L. 111-88 requires compliance with the Davis Bacon Act and adherence to the current 
U.S. Department of Labor Wage Decision.  Attention is called to the fact that not less 
than the minimum salaries and wages as set forth in the Contract Documents (see 
Wage Decision included herein) must be paid on this project.  The Wage Decision, 
including modifications, must be posted by the Contractor on the job site.  A copy of the 
Federal Labor Standards Provisions is included and is hereby a part of this contract, if 
applicable. 
 
“Under Section 70912(4)(B), the Buy America Preference (“BAP”) imposed by Build America, Buy 
America Act does not apply to Federal funds for pre and post-disaster or emergency response. This 
project is being funded by Community Development Block Grant – Mitigation (“CDBG-MIT), which 
constitutes Community Planning and Development funds administered for disaster or emergency-
related purposes therefore the BAP does not apply. See HUD Notice: CPD-2023-12 attached hereto as 
Attachment 4.” 
 
Proposal security in the form of a Bid Bond or certified check made payable to the "City of 
Lauderhill", in an amount equal to five percent (5%) of the proposal, will be required.  
Bidder must use Bond form provided.  No Bidder may withdraw his proposal within 90 
days after the actual date of the opening thereof. Guaranty Bonds in the form of a 100% 
Construction Performance Bond and a 100% Construction Payment Bond will be required 
upon award of contract. 
 
All Bidders must register online with the City of Lauderhill. The direct link is: The direct link 
is https://lauderhill.ionwave.net/. 
 
The Public Entity Crimes Affidavit and Trench Safety Form must be completed in its 
entirety and submitted as part of the proposal. 
 
Florida E-Verify 
 
In accordance with section 448.095, F.S., the State of Florida expressly requires the 
following: 
 

(1) Every public agency and its contractors and subcontractors shall register 
with and use the E-Verify system to verify the work authorization status of all 

https://lauderhill.ionwave.net/
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newly hired employees. A public agency or a contractor or subcontractor 
thereof may not enter into a contract unless each party to the contract 
registers with and uses the E-Verify system. 

(2) An employer shall verify each new employee’s employment eligibility within 
three (3) business days after the first day that the new employee begins 
working for pay as required under 8 C.F.R. 274a. Beginning July 1, 2023, a 
private employer with 25 or more employees shall use the E-Verify system 
to verify a new employee’s employment eligibility. 

 
 
Per Section 287.05701, Florida Statutes, the City of Lauderhill will not request documentation of or 
consider a vendor's social, political, or ideological interests when determining if the vendor is a 
responsible vendor. 
 
The City Commission of the City of Lauderhill reserves the right to reject any and all Bids, 
to waive any and all informalities or irregularities and to accept or reject all or any part of 
any proposal as they may deem to be in the best interest of the citizens of the City of 
Lauderhill. The quantities given in the Bid Price Sheet Document 310 are for bid purposes 
only and may be increased or decreased based on the needs of the City. The successful 
bidder is required to enter into a contract with the City of Lauderhill. 
 

 
 
 

CITY OF LAUDERHILL 
 

 
_____________________________ 

Kentrea White 
Purchasing and Contract Manager 

City of Lauderhill 
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DOCUMENT 00030 
 

SCOPE OF WORK 
 

 
SECTION 1 – DEFINITIONS 

 
Whenever the following terms appear in the BID, the intent and meaning shall be interpreted as 
follows: 
 
1.1 City: The City of Lauderhill, Florida. 
 
1.2 Contract: The written agreement for performance of the Scope of Work entered into 

between the City and the successful Proposer.  
 
1.3 Contract Administrator: The Purchasing and Contracts Manager, or some other 

employee expressly designated as Contract Administrator in writing by the City Manager, 
who is the representative of the CITY concerning the Contract Documents.  

 
1.4 Evaluation/Selection Committee: City staff and/ or outside consultants assigned to 

evaluate the submitted proposals. 
 
1.5 Proposer: Any individual, firm, or corporation submitting a proposal for this project, 

acting directly or through a duly authorized representative. For the purpose of this 
Agreement, Proposer shall mean the same thing as the Bidder.  
 

1.6 Purchasing Office: The Purchasing Division-Department of Finance and Information 
Technology of the City of Lauderhill. 

 
1.7 “Provider”, “Bidder”, “Contractor”, or “Successful Proposer” or “Consultant”: 

The Proposer receiving an award as a result of this Request for Proposal.  Said terms may 
be used interchangeably while retaining the same meaning. 

 
1.8 Qualifications/Proposal, Proposals, shall refer to any Offer(s) submitted in response to 

this Request for Proposal. 
 
1.9 Request for Proposal, RFP”, or Proposal: This Request for Proposal including all 

Exhibits and Attachments as approved by the City, and addendums or change orders 
issued by the Purchasing Division. 

 
1.10 Request For Proposal, or Proposal:  Terms used interchangeably in this Request For 

Proposal while retaining the same meaning. 
 
1.11 Subcontractor/ Sub Consultant: Any person, firm, entity, or organization, other than 

the employees of the successful Proposer, who contract with the Successful Proposer to 
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furnish labor, or labor and materials, in connection with the Work or Services to the City, 
whether directly or indirectly, on behalf of the Successful Proposer. 

 
1.12 Work, Services, Program, Project, or Engagement: All matters that will be required to 

be done by the successful Proposer in accordance with the Scope of Work, and the Terms 
and Conditions of this RFP. 

 
 
 
SECTION 2 – SCOPE OF SERVICES 
 
2.1 General 

 
2.1.1 The Contractor shall provide rehabilitation services to selective portions of the City 
of Lauderhill’s Wastewater Collection System. The Work to be performed shall consist 
of furnishing all tools, equipment, materials, supplies, and manufactured articles and for 
furnishing all transportation and services, including fuel, power, water, and essential 
communications, and for the performance of all labor, work, or other operations required 
for the fulfillment of the contract.  A survey with video and field report of the existing 
pipe conditions must be submitted to the City prior to starting the lining work. The 
contractor shall submit post-lining video, field work reports and schematic plans after 
completion and inspection of work. The work shall be complete, and all work, materials, 
and services not expressly shown or called for in the Contract Documents which may be 
necessary for the complete and proper construction of the Work in good faith shall be 
performed, furnished, and installed by the Contractor as though originally so specified or 
shown, at no increase in cost to the City. 
 
2.1.2 Contractor must work within existing easements of public rights-of-way and be 
responsible for all traffic control plan approvals, compliance with OSHA and 
environmental regulations and acquiring permits required by applicable agencies. Upon 
completion, Contractor must restore site to original or better condition. 

 
2.2 Specifications 

See Section 750, General Specifications. 
 
2.3 Pre-Existing Site Conditions 

Contractor shall also take 4" x 6" color photographs and video tapes to document 
pre-existing aboveground conditions and shall provide the City with a set of 
photographs, negatives, and video tapes. These photographs and tapes may be 
used for purposes of restoration documentation. Digital photographs supplied on a 
CD are also acceptable. 

 
2.4 Differing Site Conditions 
 

2.4.1 The Contractor shall promptly and before such conditions are disturbed, notify the 
City in writing of: (1) subsurface or latent physical conditions at the site differing 
materially from those indicated in this contract, or (2) unknown physical conditions at the 
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site, of an unusual nature, differing materially from those ordinarily encountered and 
generally recognized as inherent in work of the character provided for this contract. 

 
2.4.2 The City will promptly investigate the conditions, and if it finds that such 
conditions do materially so differ and cause an increase or decrease in the Contractor's 
cost of, or the time required for, performance of any part of the work under this contract, 
whether or not changed as a result of such conditions, an equitable adjustment shall be 
made and the contract modified in writing accordingly. 

 
2.5 Field Layout of Work 
 

2.5.1 All work under this Contract shall be constructed in accordance with the 
requirements of this bid or as directed by the City.  Information provided concerning 
existing ground, structures and appurtenances is believed to be reasonably correct but not 
guaranteed to be absolute and therefore is presented only as an approximation.  Any error 
or apparent discrepancy in the data shown or omissions of data required for accurately 
accomplishing the work shall be referred immediately to the City for interpretation or 
correction. 

 
2.5.2 All survey work for construction control purposes shall be made by the Contractor 
at his expense.  The Contractor shall establish all base lines for the location of the 
principal component parts of the work together with benchmarks and batter boards 
adjacent to the work.  Based upon the information provided, the Contractor shall develop 
and make all detail surveys necessary for construction.  The City will furnish information 
and location of existing bench marks. 

 
2.6 Service Interruptions 

 
2.6.1 No sewer lines shall be left unattended by the Contractor until full flow in sewer 
lines and laterals has been restored.  At no time will flow laterals or sewer lines be 
disrupted for more than a six (6) hour period.  Any sewer line that will be out of service 
for more than six (6) hours will be temporarily bypassed into a mainline sewer at the 
Contractor’s expense.  Periods of shorter duration may be specified by the Utilities 
Department to avoid health hazards. 
 
2.6.2 Work must be coordinated with affected residents and utility personnel.  Whenever 
the property owners’ use of the sanitary sewer must be interrupted by the work, the 
Contractor shall notify the residents well in advance of the interruption.  This notification 
shall be accomplished with door hanger notification cards to be placed at the addresses of 
affected customers. Property owners shall be informed when service interruption will 
take place and the approximate duration.  This notice shall be provided a minimum of 24 
hours in advance of commencement of service interruption, unless otherwise specified.  
The Contractor shall make every effort to minimize inconvenience to the public and 
property owners. 
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2.7 Project Meetings 
 

2.7.1 Preconstruction Conference:  Prior to the commencement of work at the site, a 
preconstruction conference will be held at a mutually agreed time and place, which shall 
be attended, by the Contractor, its superintendent, and its subcontractors as appropriate.  
The purpose of the conference is to designate responsible personnel and establish a 
working relationship. Matters requiring coordination will be discussed and procedures for 
handling such matters established. 

 
2.7.2 Unless previously submitted to the City, the Contractor shall bring to the conference 
one copy each of the following: 

 
 Preliminary schedule. 
 Preliminary procurement schedule of major equipment, materials, and 

items requiring long lead-time. 
 Preliminary Shop Drawing / Sample / Substitute or "Or Equal" submittal 

schedule. 
 Schedule of Payment Items (lump sum price breakdown) for progress 

payment purposes. 
 Traffic Maintenance Plan 
 

2.7.3. Progress Meetings:  The City will schedule progress meetings as needed. The 
Contractor and City, and all subcontractors active on the site shall be represented at each 
meeting. Contractor may request attendance by representatives of its suppliers, 
manufacturers, and other subcontractors. 

 
2.8 Standards 

All additional work under the Contractor’s responsibility, including, but not limited to:  
replacing liners; replacing whole lines; point repairs, etc., will be done according to City 
of Lauderhill Engineering Standards. 

 
2.9 Traffic Control 

The Contractor shall obey all traffic laws and comply with all the requirements, rules, 
and regulations of the Florida State Department of Transportation, the County, and other 
local authorities having jurisdiction, to maintain adequate warning signs, lights, barriers, 
etc., for the protection of traffic on public roadways. 

 
2.10 Damage to Public or Private Property 

Any damage to any public or private property because of this construction will be 
repaired to the City’s complete satisfaction at no additional cost to the City, including 
downstream and upstream line segments, pumping stations, roads, etc.  All costs incurred 
by the City of Lauderhill for labor or material will be recovered from the Contractor. 
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2.11 Inspections 
All work is to be performed in the presence of a City of Lauderhill Engineering Inspector 
or a member of the staff of the Contract Administrator. All exceptions must have prior 
approval of the Contract Administrator. Contract work shall be done during normal City 
working hours and days. All overtime expenses incurred by the inspector(s) shall be 
charged to the Contractor at the rate of $50.00 per hour. 

 
2.12 Time of Completion 

All work must be completed within 120 working days of issue of the first work order 
unless an extension is granted by the Contract Administrator. Violation may void the 
contract, or preclude the Contractor from bidding additional projects for the City; until 
such time that, the work has been satisfactorily completed and inspected.  Such action 
will be at the discretion of the Utilities Department. 
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DOCUMENT 00101 
BID CHECKLIST 

 
BID No: 2024-025 BID Title: SEWER LINING SERVICES 

 
COMPANY NAME: ___________________________________________________ 
 
PHONE: _____________________________  EMAIL: ___________________________ 
 
 
BEFORE SUBMITTIING YOUR BID PLEASE ENSURE THE FOLLOWING: 
 A check mark indicates your compliance. 
 
  1. The Proposal Package was read in its entirety. 
 
  2. Proposal Form 00300 was completed.   
 
  3. Bid Price Sheet 00310 was completed. 
  
  4. Proposal Bond was obtained and sheet 00401 was completed. 
 
  5. Public Entity Crimes Affidavit Sheet 00402 was completed and notarized. 
 
  6. Trench Safety Form Sheet 00403 was completed. 
 
______ 7. Proposers Qualification Form 00420 was completed. Evidence of Insurance and 

copies of applicable licenses are attached. 
 
  8. Subcontractor List 00421 was completed. 
 
  9. Litigation History 00450 was completed. 
 
  10. Non collusive affidavit 00480 was completed. 
 
  11. Debarment certification 00490 was completed. 
 
  12. Certified Resolution 00495 was completed. 
 
______ 13. Payment Bond 00600 was completed. 
 
______ 14. Performance Bond 00601 was completed. 
 
______ 15. Acknowledgment of Conformance with O.S.H.A. Standards 00650 was 

completed. 
 
______ 16. Standard General Conditions of the Construction Contract 00700 was 

read in its entirety. 
 
______ 17. BID 2024-025 General Specifications 00750 was read in its entirety. 
 
______ 18. Addendum 1 was read in its entirety. 
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  19. Addendum 2 E-Verify registration was completed. 
 
______ 20. Addendum 3 was read in its entirety. 
 
  21. Appendix 1 was read in its entirety. 
 
  22. BID submitted via IonWave. 
 
 
 
FAILURE TO PROVIDE THE REQUESTED DOCUMENTS MAY RESULT IN YOUR 
PROPOSAL BEING DEEMED NON-RESPONSIVE. 
 

THESE SHOULD BE THE FIRST TWO PAGES OF YOUR BID 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 
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DOCUMENT 00300 
 

BID FORM 
 

SEWER LINING SERVICES 
BID NUMBER 2024-025 

 
Date:         
 
BID TO: Honorable Mayor and City Commission 
  City of Lauderhill  
  
 
SUBMITTED BY: 
 
 

________________________________________________________________ 
    Company Name 
 
 
________________________________________________________________ 
    Street Address 
 
 
________________________________________________________________ 
    City, State, Zip Code 

 

The undersigned, as Bidder, hereby declares that he is acquainted with the site of the construction 
as shown on the drawings and specifications and has fully acquainted himself with the work to be 
done; that he has thoroughly examined the Drawings, Specifications and all Contract Documents 
pertaining thereto; and has read any related documents; all as designated under the City’s BID 
2024-025, Sewer Lining Services. 
The Bidder proposes and agrees, if this proposal is accepted, to furnish all necessary materials, 
tools, construction equipment, all necessary transportation, labor and supervision to complete the 
construction as shown, detailed and described in the Specifications and on the drawings. 
It is understood by the Bidder that the quantities in the following quotation form are given for the 
purpose of bid comparison only.  
It is understood by the Bidder that all bid item amounts shall be submitted. In the event any item is 
not included, the Owner may reject the bid.  
It is further understood that certain portions of the bid document may be deleted from the awarded 
contract at the Owner's discretion. 
The Bidder acknowledges that included in the various items of the proposal and in the total bid 
price are costs for complying with the Florida Trench Safety Act of 1990. 
The Bidder agrees that, if awarded the Contract, he will completely ratify the Contract Documents 
within 15-calendar days of the Notice of Award and shall be fully complete within 120 days for total 
contract from the date of the Notice to Proceed. 
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IF BIDDER IS AN INDIVIDUAL 
 
By:  (SEAL) 

(Individual's Name) 
 
doing business as   
 
Business address:   
 
  
 
Phone No.:   
 
 
 
IF BIDDER IS A PARTNERSHIP 
 
By:  (SEAL) 

     (Firm Name) 
 
 
  

(General Partner) 
 
Business address:   
 
  
 
Phone No.:   
 
 
IF BIDDER IS A JOINT VENTURE 
 
By:   

(Name) 
 
 
  

(Address) 
 
 
By:   

(Name) 
 
 
  

(Address) 
 
(Each joint venture partner must sign. The manner of signing for each individual, partnership, and corporation that is 
a party to the joint venture should be in the manner indicated above.) 
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IF BIDDER IS A CORPORATION 
 
By:   

(Corporation Name) 
 
 
  

(State of Incorporation) 
 
 
By:   

(Name of Person Authorized to Sign) 
 
 
  

(Title) 
 
Phone No.:   
 
 
 
 
 
 
(Corporate Seal) 
 
 
 
Attest:   

(Secretary) 
 
Business address:   
 
  
 
Phone No.:   
 
 
 END OF DOCUMENT 
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DOCUMENT 00310 
BID PRICE SHEET 
BID No: 2024-025 

SEWER LINING SERVICES 
 

Item 
Number Description Quantity Price per 

unit Total Price 

1 
Cured in Place liner for 6 inch 
diameter sewer pipe per 
ASTM F1216-07a 

1000 ft   

2 

Cured in Place liner for 8 inch 
diameter sewer pipe within 
Lift Station 25 System all 
depth per ASTM F1216-07a 

5000 ft   

3 

Cured in Place liner for 8 inch 
diameter sewer pipe within 
Lift Station 7 System all 
depths per ASTM F1216-07a 

1350 ft   

4 

Cured in Place liner for         
8 inch diameter sewer pipe  
at 10 (ten) locations  within 
City’s Sewer System all 
depths per ASTM F1216-07a 

1850 ft   

5 
Cured in Place liner for 10 
inch diameter sewer pipe per 
ASTM F1216-07a 

1000 ft   

6 

Cured in Place liner for 4-6 
inch dia laterals extending 
15- 30 ft from main per  
ASTM F1216-07a or F2561-
11 as approved by City 
Engineer 

35 units   

7 

Cured in Place liner for 4-6 
inch dia laterals extending   
3- 15 ft from main per    
ASTM F1216-07a or F2561-
11 as approved by City 
Engineer 

35 units   

8 

Reinstatement of lateral 
using a one piece cured in 
place T-liner or approved 
equal per ASTM F2454 
standard up to 3 ft of lateral 

35 units   
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9 

Clean and TV sewer lines 
from 6 to 10 inch diameter. 
The City will also accept 
F1216-07 as approved by the 
City Engineer 

3000 ft   

10 Clean and TV sewer lateral 
from 4 to 6 inch diameter 500 ft   

11 Bypass pumping on 8 – 10 
inch sewer lines 4 days   

12 Sewer Manhole sealing 4 units   

13 
Allowance for Undefined 
conditions to be used only at 
City’s request 

_____ ------ $10,000.00 

14 
 
Payment and Performance 
Bond 

_____ ------  

 
 
GRAND TOTAL (Items 1 through 14 above)………………………………...$    
 
 

Grand Total in words 

 

Please note that the quantities given above are estimates for bidding purposes 
only and may increase or decrease depending upon the City’s needs. Prices 
given shall include mobilization, demobilization and MOT where required. Lift 
Stations 7 and 25 systems are given in Map attachments 1 and 2. 
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DOCUMENT 00401 
CITY OF LAUDERHILL 

 BID BOND 
 
BIDDER: (Name and Address): 

 
  
 
   

 
SURETY: (Name and Address of Principal Place of Business): 

 
  
 
  

 
OWNER: (Name and Address):  CITY OF LAUDERHILL 

        5581 W. Oakland Park Blvd.  
                                   Lauderhill, FL 33313  
 
BID DUE DATE:   May 14, 2024 

PROJECT TITLE:   SEWER LINING SERVICES 
    BID #2024-025 

  

 
BOND NUMBER:            

 
DATE: (Not later than Bid Due Date):    _______     

 
PENAL SUM:   5% of Bid Amount  _______      
 
IN WITNESS WHEREOF, Surety and Bidder, intending to be legally bound hereby, subject to the terms 
printed on the reverse side hereof, do each cause this Bid Bond to be duly executed on its behalf by its 
authorized officer, agent, or representative. 

BIDDER  SURETY 

 
 (Seal)  (Seal) 
Bidder's Name and Corporate Seal  Surety's Name and Corporate Seal 
 
 
 
By:   By:   

Signature and Title   Signature and Title 
   (Attach Power of Attorney) 

 
 
Attest:    Attest:    

Signature and Title   Signature and Title 
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Note: (1) Above addresses are to be used for giving required notice. 
(2) Any singular reference to Bidder, Surety, Owner or other party shall be 

considered plural where applicable. 
1. Bidder and Surety, jointly and severally, bind themselves, their heirs, executors, administrators, successors and 
assigns to pay to Owner upon default of Bidder any difference between the total amount of Bidder's bid and the total 
amount of the bid of the next lowest, responsible and responsive bidder as determined by Owner for the Work 
required by the Contract Documents, provided that: 

1.1. If there is no such next lowest, responsible and responsive bidder, and Owner does not abandon the 
Project, then Bidder and Surety shall pay to Owner the penal sum set forth on the face of this Bond, and 

1.2. In no event shall Bidder's and Surety's obligation hereunder exceed the penal sum set forth on the face of 
this Bond. 

2. Default of Bidder shall occur upon the failure of Bidder to deliver within the time required by the Bidding 
Documents (or any extension thereof agreed to in writing by Owner) the executed Agreement required by the 
Bidding Documents and any performance and payment bonds required by the Bidding Documents and Contract 
Documents. 
3. This obligation shall be null and void if: 

3.1. Owner accepts Bidder's bid and Bidder delivers within the time required by the Bidding Documents (or 
any extension thereof agreed to in writing by Owner) the executed Agreement required by the Bidding 
Documents and any performance and payment bonds required by the Bidding Documents and Contract 
Documents, or 

3.2. All bids are rejected by Owner, or 
3.3. Owner fails to issue a notice of award to Bidder within the time specified in the Bidding Documents (or 

any extension thereof agreed to in writing by Bidder and, if applicable, consented to by Surety when 
required by paragraph 5 hereof). 

4. Payment under this Bond will be due and payable upon default by Bidder and within 30 calendar days after 
receipt by Bidder and within 30 calendar days after receipt by Bidder and Surety of written notice of default from 
Owner, which notice will be given with reasonable promptness, identifying this Bond and the Project and including a 
statement of the amount due. 
5. Surety waives notice of and any and all defenses based on or arising out of any time extension to issue notice 
of award agreed to in writing by Owner and Bidder, provided that the total time for issuing notice of award 
including extensions shall not in the aggregate exceed 120 days from Bid Due Date without Surety's written consent. 
6. No suit or action shall be commenced under this Bond prior to 30 calendar days after the notice of default 
required in paragraph 4 above is received by Bidder and Surety and in no case later than one year after Bid Due 
Date. 
7. Any suit or action under this Bond shall be commenced only in a court of competent jurisdiction located in the 
state in which the Project is located. 
8. Notices required hereunder shall be in writing and sent to Bidder and Surety at their respective addresses 
shown on the face of this Bond.  Such notices may be sent by personal delivery, commercial courier or by United 
States Registered or Certified Mail, return receipt requested, postage pre-paid, and shall be deemed to be effective 
upon receipt by the party concerned. 
9. Surety shall cause to be attached to this Bond a current and effective Power of Attorney evidencing the 
authority of the officer, agent or representative who executed this Bond on behalf of Surety to execute, seal and 
deliver such Bond and bind the Surety thereby. 
10. This Bond is intended to conform to all applicable statutory requirements.  Any applicable requirement of any 
applicable statute that has been omitted from this Bond shall be deemed to be included herein as if set forth at 
length.  If any provision of this Bond conflicts with any applicable provision of this Bond conflicts with any 
applicable provision of any applicable statute, then the provision of said statute shall govern and the remainder of 
this Bond that is not in conflict therewith shall continue in full force and effect. 
11. The term "bid" as used herein includes a bid, offer or proposal as applicable. 
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SWORN STATEMENT PURSUANT TO SECTION 287.133(3) (a), 
FLORIDA STATUTES, ON PUBLIC ENTITY CRIMES 

 
 
THIS FORM MUST BE SIGNED AND SWORN TO IN THE PRESENCE OF A NOTARY PUBLIC 
OR OTHER OFFICIAL AUTHORIZED TO ADMINISTER OATHS. 
 
1. This sworn statement is submitted to                 CITY OF LAUDERHILL, FLORIDA  

[print name of the public entity] 
 
 
by   

[print individual's name and title] 
 
 
for   

[print name of entity submitting sworn statement] 
 

whose business address is 
 

  
 

and (if applicable) its Federal Employer Identification Number (FEIN) is   
 

(If the entity has no FEIN, include the Social Security Number of the individual signing this 
sworn  
 
statement:  .) 

 
 
2. I understand that a "public entity crime" as defined in Paragraph 287.133(1)(g), Florida Statutes, 

means a violation of any state or federal law by a person with respect to and directly related to 
the transaction of business with any public entity or with an agency or political subdivision of 
any other state or of the United States, including, but not limited to, any bid or contract for goods 
or services to be provided to any public entity or an agency or political subdivision of any other 
state or of the United States and involving antitrust, fraud, theft, bribery, collusion, racketeering, 
conspiracy, or material misrepresentation. 

 
3. I understand that "convicted" or "conviction" as defined in Paragraph 287.133(1) (b), Florida 

Statues, means a finding of guilt or a conviction of a public entity crime, with or without an 
adjudication of guilt, in any federal or state trial court of record relating to charges brought by 
indictment or information after July 1, 1989, as a result of a jury verdict, non-jury trial, or entry 
of a plea of guilty or no lo contender. 

 
4. I understand that an "affiliate" as defined in Paragraph 287.133(1) (a), Florida Statutes, means: 
 

1.  A predecessor or successor of a person convicted of a public entity crime; or 
2.  An entity under the control of any natural person who is active in the management of the 
entity and who has been convicted of a public entity crime.  The term "affiliate" includes those 
officers, directors, executives, partners, shareholders, employees, members, and agents who are 
active in the management of an affiliate.  The ownership by one person of shares constituting a 
controlling interest in another person, or a pooling of equipment or income among persons when 
not for fair market value under an arm's length agreement, shall be a prima facie case that one 
person controls another person.  A person who knowingly enters into a joint venture with a 
person who has been convicted of a public entity crime in Florida during the preceding 36 
months shall be considered an affiliate. 

 
5. I understand that a "person" as defined in Paragraph 287.133(1) (e), Florida Statutes, means any 

natural person or entity organized under the laws of any state or of the United States with the 
legal power to enter into a binding contract and which bids or applies to bid on contracts for the 
provision of goods or services let by a public entity, or which otherwise transacts or applies to 
transact business with a public entity.  The term "person" includes those officers, directors, 
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executives, partners, shareholders, employees, members, and agents who are active in 
management of an entity. 

 
6. Based on information and belief, the statement which I have marked below is true in relation to 

the entity submitting this sworn statement.  [Indicate which statement applies] 
 

  Neither the entity submitting this sworn statement, nor any of its officers, directors, 
executives, partners, shareholders, employees, members, or agents who are active in the 
management of the entity, nor any affiliate of the entity has been charged with and convicted of a 
public entity crime subsequent to July 1, 1989. 

 
  The entity submitting this sworn statement, or one or more of its officers, directors, 

executives, partners, shareholders, employees, members, or agents who are active in the 
management of the entity, nor any affiliate of the entity has been charged with and convicted of a 
public entity crime subsequent to July 1, 1989. 

 
  The entity submitting this sworn statement, or one or more of its officers, directors, 

executives, partners, shareholders, employees, members, or agents who are active in the 
management of the entity, nor any affiliate of the entity has been charged with and convicted of a 
public entity crime subsequent to July 1, 1989.  However, there has been a subsequent 
proceeding before a Hearing Officer of the State of Florida, Division of Administrative Hearings 
and the Final Order entered by the Hearing Officer of the State of Florida, Division of 
Administrative Hearings and the Final Order entered by the Hearing Officer determined that it 
was not in the public interest to place the entity submitting this sworn statement on the convicted 
vendor list.  [attach a copy of the final order] 

 
I UNDERSTAND THAT THE SUBMISSION OF THIS FORM TO THE CONTRACTING OFFICER 
FOR THE PUBLIC ENTITY IDENTIFIED IN PARAGRAPH 1 (ONE) ABOVE IS FOR THAT 
PUBLIC ENTITY ONLY AND, THAT THIS FORM IS VALID THROUGH DECEMBER 31 OF THE 
CALENDAR YEAR IN WHICH IT IS FILED.  I ALSO UNDERSTAND THAT I AM REQUIRED TO 
INFORM THE PUBLIC ENTITY PRIOR TO ENTERING INTO A CONTRACT IN EXCESS OF 
THE THRESHOLD AMOUNT PROVIDED IN SECTION 287.017, FLORIDA STATUTES FOR 
CATEGORY TWO OF ANY CHANGE IN THE INFORMATION CONTAINED IN THIS FORM. 
 

  
[signature] 

 
 
Sworn to and subscribed before me this             day of                                              , 20    ___. 
 
 
 
Personally known         
 
 
 
OR Produced identification      Notary Public - State of   
 
 

My commission expires   
(Type of identification) 

  
(Printed typed or stamped 
commissioned name of notary public) 

 
 

END OF DOCUMENT 
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DOCUMENT 00403 

 TRENCH SAFETY FORM 
 

This form must be completed and signed by the Bidder. Failure to complete this form may result in the 

bid being declared non-responsive. 

 

Bidder acknowledges that the Florida Trench Safety Act, Section 553.60 et. seq., which became effective 

October 1, 1990, shall be in effect during the period of construction of the project. The Bidder, by signing 

and submitting the bid, assures that the Bidder will perform trench excavations in accordance with 

applicable trench safety standards. The Bidder further identifies the following separate item of cost of 

compliance with the applicable trench safety standards as well as the method of compliance: 

 

Method of Compliance 

  

 

  

 

  

 

  

 

Amount: Total $  

 

Bidder acknowledges that this amount is included in the applicable items of the Proposal and in the Grand 

Total Bid Price. Failure to complete the above will result in the bid being declared non-responsive. 

 

The Bidder is, and the Owner and Engineer are not, responsible to review and assess all safety 

precautions, programs and costs, and the means, methods, techniques or technique adequacy, 

reasonableness of cost, sequences and procedures of any safety precaution, including, but not limited to, 

compliance with any and all requirements of Florida Statute Section 553.60 et. seq. cited as the "Trench 

Safety Act". Bidder is, responsible to determine any safety or safety related standards that apply to the 

project. 

 

 

    

Witness Signature  Bidder Signature 

 

 

    

Witness Printed Name  Printed Name 

 

 

 

    

Witness Address  Title 

 

 

    

Date  Date 

 

END OF DOCUMENT 
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DOCUMENT 00421 
SUBCONTRACTORS LIST 

     

SEWER LINING SERVICES 
BID# 2024-025 

 

 

LIST THE COMPANY NAME ALONG WITH THE TRADE AND THE APPROXIMATE VALUE OF 

THEIR INVOLVEMENT IN THE PROJECT. ADDITIONAL INFORMATION MAY BE REQUIRED 

UPON SUBMISSION OF THE BID AS DESCRIBED IN DOCUMENT 00100. 

 

  

1.    

 

    

 

    

 

 

 

2. ________________________________________________________________________ 

 

    

 

    

 

 

3. ________________________________________________________________________ 

 

    

 

    

 

 

4.    

 

    

 

              

 

 

5.    

 

    

 

    

 

   

             

 END OF DOCUMENT 
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DOCUMENT 00450 
LITIGATION HISTORY FORM 

 
SEWER LINING SERVICES 

BID# 2024-025 
 

Please answer all questions as completely as possible, using attachments as necessary or required. 
 
1. How many years has your organization been in business as a Contractor? 
  
 
2. List all litigation in which your organization has been a plaintiff or defendant within the last 

ten (10) years. Bidders should be aware that prior litigation history can disqualify your bid. 
Attach additional pages if necessary. 

 
  PLAINTIFF  DEFENDANT  

 
 
 1.   
 
Brief Description: ____________________________________________________________________________ 
 
_______________________________________________________________________________________ 
      
  
 2.   
 
Brief Description: ____________________________________________________________________________ 
 
_______________________________________________________________________________________ 
      
 
 
 3.   
 
Brief Description: ____________________________________________________________________________ 
 
_______________________________________________________________________________________ 
      
 
 
 4.   
 
Brief Description: ____________________________________________________________________________ 
 
_______________________________________________________________________________________ 
      
 
 
 
 
 



City of Lauderhill        Sewer Lining 
 

00450-2 

 
 5.   
 
Brief Description: ____________________________________________________________________________ 
 
_______________________________________________________________________________________ 
      
 
 6.   
 
Brief Description: ____________________________________________________________________________ 
 
_______________________________________________________________________________________ 
      
 
 7.             
 
Brief Description: ____________________________________________________________________________ 
 
_______________________________________________________________________________________ 
     
  
 8.             
 
Brief Description: ____________________________________________________________________________ 
 
_______________________________________________________________________________________ 
      
 
 9.             
 
Brief Description: ____________________________________________________________________________ 
 
_______________________________________________________________________________________ 
      
 
 10.             
 
 
Brief Description: ____________________________________________________________________________ 
 
_______________________________________________________________________________________ 
      
 
        
              
         Signature of Bidder 
 
 
 END OF DOCUMENT 
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DOCUMENT 00480 
NON-COLLUSIVE AFFIDAVIT 

     
SEWER LINING SERVICES 

BID # 2024-025 
 
STATE OF ___________________________) 
                                                                          ss. 
COUNTY OF _________________________) 
 
            _______________________________________________ being first duly sworn deposes and 
says that: 

 
(1) He/She is the _________________________________________________________________of, 

(Owner, Partner, Officer, Representative, or Agent) 
 
_________________________________________ The Bidder that has submitted the attached 

bid: 
 
(2) He/She is fully informed respecting the preparation and contents of the attached Bid and of all 

pertinent circumstances respecting such Bid: 
 
(3) Such Bid is genuine and is not a collusive or sham Bid: 
 
(4) Neither the said Bidder nor any of its officers partners, owners, agents, representatives, 

employees or parties in interest, including this affiant, have in any way colluded, conspired, 
connived or agreed, directly or indirectly, with any other Bidder, firm, or person to submit a 
collusive or sham Bid in connection with the Work for which the attached Bid has been 
submitted; or to refrain from bidding in connection with such Work; or have in any manner, 
directly or indirectly, sought by agreement or collusion, or communication, or conference with 
any Bidder, firm, or person to fix the price or prices in the attached Bid or of any other Bidder, or 
to fix any overhead, profit, or cost elements of the Bid price or the Bid price of any other Bidder, 
or to secure through any collusion, conspiracy, connivance, or unlawful agreement any advantage 
against (Recipient), or any person interested in the proposed Work: 

 
(5) The price or prices quoted in the attached Bid are fair and proper and are not tainted by any 

collusion, conspiracy, connivance, or unlawful agreement on the part of the Bidder or any other 
of its agents, representatives, owners, employees or parties in interest, including this affidavit. 

 
                                                                                  BY: 
_________________________________________ 
 
                                                                                  ITS: 
_________________________________________ 
 
 
Subscribed and sworn to before me this ______ day of __________________________________ 20___. 
 
My commission expires________________________________  
 

 
END OF DOCUMENT 

 



City of Lauderhill  Sewer Lining 
00490-1 

 

DOCUMENT 00490 
DEBARMENT CERTIFICATION 

49 CFR Part 29- Appendix B 
CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND 

VOLUNTARY EXCLUSION--LOWER TIER COVERED TRANSACTIONS 
 
Instructions for Certification 
1.  By signing and submitting this proposal, the prospective lower tier participant is providing 

the certification set out below. 
2.  The certification in this clause is a material representation of fact upon which reliance 

was placed when this transaction was entered into. lf it is later determined that the 
prospective lower tier participant knowingly rendered an erroneous certification, in 
addition to other remedies available to the Federal Government the department or 
agency with which this transaction originated may pursue available remedies, including 
suspension and/or debarment. 

3.  The prospective lower tier participant shall provide immediate written notice to the 
person to which this proposal is submitted if at any time the prospective lower tier 
participant learns that its certification was erroneous when submitted or had become 
erroneous by reason of changed circumstances. 

4.  The terms covered transaction, debarred, suspended, ineligible, lower tier covered 
transaction, participant, person, primary covered transaction, principal, proposal, and 
voluntarily excluded, as used in this clause, have the meaning set out in the Definitions 
and Coverage sections of rules implementing Executive Order 12549. You may contact 
the person to which this proposal is submitted for assistance in obtaining a copy of those 
regulations. 

5. The prospective lower tier participant agrees by submitting this proposal that, should the 
proposed covered transaction be entered into, it shall not knowingly enter into any lower 
tier covered transaction with a person who is proposed for debarment under 48 CFR 
Part 9, Subpart 9.4, debarred, suspended, declared ineligible, or voluntarily excluded 
from participation in this covered transaction, unless authorized by the department or 
agency with which this transaction originated. 

6.  The prospective lower tier participant further agrees by submitting this proposal that it 
will include this clause titled “Certification Regarding Debarment, Suspension, Ineligibility 
and Voluntary Exclusion-Lower Tier Covered Transaction,” without modification, in all 
lower tier covered transactions and in all solicitations for lower tier covered transactions. 

7.  A participant in a covered transaction may rely upon a certification of a prospective 
participant in a lower tier covered transaction that it is not proposed for debarment under 
48 CFR Part 9, Subpart 9.4, debarred, suspended, ineligible, or voluntarily excluded 
from covered transactions, unless it knows that the certification is erroneous. A 
participant may decide the method and frequency by which it determines the eligibility of 
its principals. Each participant may, but is not required to, check the List of Parties 
Excluded from Federal Procurement and Non-procurement Programs. 

8.  Nothing contained in the foregoing shall be construed to require establishment of a 
system of records in order to render in good faith the certification required by this clause. 
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The knowledge and information of a participant is not required to exceed that which is 
normally possessed by a prudent person in the ordinary course of business dealings. 

9.  Except for transactions authorized under paragraph 5 of these instructions: if a 
participant in a covered transaction knowingly enters into a lower tier covered 
transaction with a person who is proposed for debarment under 48 CFR part 9, subpart 
9.4, suspended, debarred, ineligible, or voluntary excluded from participation in this 
transaction, in. addition to other remedies available to the Federal Government, the 
department or agency with which this transaction originated may pursue available 
remedies, including suspension and/or debarment. 

 
 

CERTIFICATION REGARDING DEBARMENT, SUSPENSION, INELIGIBILITY AND 
VOLUNTARY EXCLUSION-LOWER TIER COVERED TRANSACTIONS 

(1)  The prospective lower tier participant certifies, by submission of this proposal, that 
neither it nor its principals is presently debarred, suspended, proposed for debarment, 
declared ineligible or voluntarily excluded from participation in this transaction by any 
Federal department or agency. 

(2)  Where the prospective lower tier participant is unable to certify to any of the statements 
in this certification, such prospective participant shall attach an explanation to this 
proposal. 

 
 
 
              
Signature/Authorized Certifying Official    Typed Name and Title 
 
 
 
              
Applicant/Organization      Date Signed 
 
 

END OF DOCUMENT 
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DOCUMENT 00495 
 

CERTIFIED RESOLUTION 
 
I,  ________________________   , the duly elected Secretary 
   (person’s name) 
 
of _____________________________   , a corporation organized and  
  (Business Name) 
 
existing under the laws of the State of ____________________________  , 
  
do hereby certify that the following Resolution was unanimously adopted and passed by a 
quorum of the Board of Directors of the said corporation at a meeting held in accordance with 
law and the by-laws of the said corporation. 
 
“IT IS HEREBY RESOLVED THAT ___________________________________”  
       (Person’s name) 
 
The duly elected__________________   of         
    (Title of Officer)    (Business Name)    
 
is hereby authorized to execute and submit a Bid and Bid Bond, if such bond is required, to the 
City of Lauderhill and such other instruments in writing as may be necessary on behalf of the 
said corporation; and that the Bid, Bid Bond, and other such instruments signed by him/her shall 
be binding upon the said corporation as its own acts and deeds. The secretary shall certify the 
names and signatures of those authorized to act by the foregoing resolution. 
 
The City of Lauderhill shall be duly protected in relying upon such certification of the secretary 
and shall be indemnified and saved harmless from any and all claims, demands, expenses, loss or 
damage resulting from or growing out of honoring, the signature of any person so certified or for 
refusing to honor any signature not so certified. 
 
I further certify that the above resolution is in force and effect and has not been revised revoked 
or rescinded. 
 
I further certify that the following are the name, titles, and official signatures of those persons 
authorized to act by the foregoing resolution: 
 
 NAME     TITLE    SIGNATURE 
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Given under my hand and the Seal of the said corporation  
 
this _______  day of ________________, 2024 
 
 
By: ___________________________  
 Secretary 
 
(SEAL)  
                                  
 
___________________________  
 Corporate Title 
 
NOTE: 
The above is a suggested form of the type of Corporate Resolution desired. Such form need not 
be followed explicitly, but the Certified Resolution submitted must clearly show to the 
satisfaction of the City of Lauderhill that the person signing the Bid and Bid Bond for the 
corporation has been properly empowered by the corporation to do so, on its behalf. 
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DOCUMENT 00495 
 

CERTIFIED RESOLUTION 
 
I,  ________________________   , the duly elected Secretary 
   (person’s name) 
 
of _____________________________   , a corporation organized and  
  (Business Name) 
 
existing under the laws of the State of ____________________________  , 
  
do hereby certify that the following Resolution was unanimously adopted and passed by a 
quorum of the Board of Directors of the said corporation at a meeting held in accordance with 
law and the by-laws of the said corporation. 
 
“IT IS HEREBY RESOLVED THAT ___________________________________”  
       (Person’s name) 
 
The duly elected__________________   of         
    (Title of Officer)    (Business Name)    
 
is hereby authorized to execute and submit a Bid and Bid Bond, if such bond is required, to the 
City of Lauderhill and such other instruments in writing as may be necessary of behalf of the 
said corporation; and that the Bid, Bid Bond, and other such instruments signed by him/her shall 
be binding upon the said corporation as its own acts and deeds. The secretary shall certify the 
names and signatures of those authorized to act by the foregoing resolution. 
 
The City of Lauderhill shall be duly protected in relying upon such certification of the secretary 
and shall be indemnified and saved harmless from any and all claims, demands, expenses, loss or 
damage resulting from or growing out of honoring, the signature of any person so certified or for 
refusing to honor any signature not so certified. 
 
I further certify that the above resolution is in force and effect and has not been revised revoked 
or rescinded. 
 
I further certify that the following are the name, titles, and official signatures of those persons 
authorized to act by the foregoing resolution: 
 
 NAME     TITLE    SIGNATURE 
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Given under my hand and the Seal of the said corporation  
 
this _______  day of ________________, 2024 
 
 
By: ___________________________  
 Secretary 
 
(SEAL)  
                                  
 
___________________________  
 Corporate Title 
 
NOTE: 
The above is a suggested form of the type of Corporate Resolution desired. Such form need not 
be followed explicitly, but the Certified Resolution submitted must clearly show to the 
satisfaction of the City of Lauderhill that the person signing the Bid and Bid Bond for the 
corporation has been properly empowered by the corporation to do so, on its behalf. 
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DOCUMENT 00600 

Payment Bond 
 

Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable. 
 
CONTRACTOR (Name and Address):  SURETY (Name and Principal Place of Business): 
 
____________________________________  _____________________________________ 
____________________________________  _____________________________________ 
 
OWNER (Name and Address): 

  CITY OF LAUDERHILL 
  5581 W. Oakland Park Blvd, 
  Lauderhill, FL 33313 

 
CONSTRUCTION CONTRACT 

 Date:______________________ 
   
 Amount:___________________ 
   
 Description (Name and Location):  
 

SEWER LINING SERVICES 
BID # 2024-025 

 
BOND 

 Date (Not earlier than Construction Contract Date): 
  
 Amount:____________________  
  
 Modifications to this Bond Form:  

 
CONTRACTOR AS PRINCIPAL   SURETY 

 
 
Company (Corp. Seal)  Company (Corp. Seal) 

 
 
Signature:    Signature:  
Name and Title:    Name and Title: 

 
CONTRACTOR AS PRINCIPAL   SURETY 

 
Company (Corp. Seal)  Company (Corp. Seal) 

 
 
Signature:    Signature:  
Name and Title:    Name and Title: 
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EJCDC No. 1910-28A (1984 Edition) 
Prepared through the joint efforts of the Surety Association of America, Engineers' Joint Contract Documents Committee, The Associated General Contractors of 
America, American Institute of Architects, American Subcontractors Association, and the Associated Specialty Contractors

1. The Contractor and the Surety, jointly and severally, bind 
themselves, their heirs, executors, administrators, successors 
and assigns to the Owner for the performance of the 
Construction Contract, which is incorporated herein by 
reference. 
2. With respect to the Owner, this obligation shall be null 
and void if the Contractor: 
 2.1. Promptly makes payment, directly or indirectly, for 

all sums due Claimants, and 
 2.2. Defends, indemnifies and holds harmless the Owner 

from all claims, demands, liens or suits by any person 
or entity who furnished labor, materials or equipment 
for use in the performance of the Construction 
Contract, provided the Owner has promptly notified 
the Contractor and the Surety (at the address 
described in Paragraph 12) of any claims, demands, 
liens or suits and tendered defense of such claims, 
demands, liens or suits to the Contractor and the 
Surety, and provided there is no Owner Default. 

3. With respect to Claimants, this obligation shall be null and 
void if the Contractor promptly makes payment, directly or 
indirectly, for all sums due. 
4. The Surety shall have no obligation to Claimants under 
this Bond until: 
 4.1. Claimants who are employed by or have a direct 

contract with the Contractor have given notice to the 
Surety (at the address described in Paragraph 12) and 
sent a copy, or notice thereof, to the Owner, stating 
that a claim is being made under this Bond and, with 
substantial accuracy, the amount of the claim. 

 4.2. Claimants who do not have a direct contract with the 
Contractor: 

 1. Have furnished written notice to the Contractor 
and sent a copy, or notice thereof, to the Owner, 
within 90 days after having last performed labor 
or last furnished materials or equipment 
included in the claim stating, with substantial 
accuracy, the amount of the claim and the name 
of the party to whom the materials were 
furnished or supplied or for whom the labor was 
done or performed:  and 

 2. Have either received a rejection in whole or in 
part from the Contractor, or not received within 
30 days of furnishing the above notice any 
communication from the Contractor by which 
the Contractor has indicated the claim will be 
paid directly or indirectly:  and 

 3. Not having been paid within the above 30 days, 
have sent a written notice to the Surety (at the 
address described in paragraph 12) and sent a 
copy, or notice thereof, to the Owner, stating 
that a claim is being made under this Bond and 
enclosing a copy of the previous written notice 
furnished to the Contractor. 

5. If a notice required by Paragraph 4 is given by the Owner 
to the Contractor or to the Surety that is sufficient compliance. 
6. When the Claimant has satisfied the conditions of 
Paragraph 4, the Surety shall promptly and at the Surety’s 
expense take the following actions: 
 6.1. Send an answer to the Claimant, with a copy to the 

Owner, within 45 days after receipt of the claim, 
stating the amounts that are undisputed and the basis 
for challenging any amounts that are disputed. 

 6.2. Pay or arrange for payment of any undisputed 
amounts. 

7. The Surety’s total obligation shall not exceed the amount 
of this Bond, and the amount of this Bond shall be credited for 
any payments made in good faith by the Surety. 
8. Amounts owned by the Owner to the Contractor under the 
Construction Contract shall be used for the performance of the 
Construction Contract and to satisfy claims, if any, under any 
Construction Performance Bond.  By the Contractor furnishing 
and the Owner accepting this Bond, they agree that all funds 
earned by the Contractor in the performance of the 
Construction Contract are dedicated to satisfy obligations of the 
Contractor and the Surety under this Bond, subject to the 
Owner’s priority to use the funds for the completion of the 
work. 
9. The Surety shall not be liable to the Owner, Claimants or 
others for obligations of the Contractor that are unrelated to the 
Construction Contract.  The Owner shall not be liable for 
payment of any costs or expenses of any Claimant under this 
Bond, and shall have under this Bond no obligations to make 
payments to, give notices on behalf of, or otherwise have 
obligations to Claimants under this Bond. 
10. The Surety hereby waives notice of any change, including 
changes of time, to the Construction Contract or to relate 
subcontracts, purchase orders and other obligations. 
11. No suit or action shall be commenced by a Claimant under 
this Bond other than in a court of competent jurisdiction in the 
location in which the work or part of the work is located or 
after the expiration of one year from the date (1) on which the 
Claimant gave the notice required by Subparagraph 4.1 or 
Clause 4.2 (iii), or (2) on which the last labor or service was 
performed by anyone or the last materials or equipment were 
furnished by anyone under the construction Contract, 
whichever of (1) or (2) first occurs.  If the provisions of this 
Paragraph are void or prohibited by law, the minimum period 
of limitation available to sureties as a defense in the jurisdiction 
of the suit shall be acceptable. 
12. Notice to the Surety, the Owner or the Contractor shall be 
mailed or delivered to the address shown on the signature page.  
Actual receipt of notice by Surety, the Owner, or the 
Contractor, however accomplished, shall be sufficient 
compliance as of the date received at the address shown on the 
signature page. 
13. When this Bond has been furnished to comply with a 
statutory or other legal requirement in the location where the 
construction was to be performed, any provision in this Bond 
conflicting with said statutory or legal requirement shall be 
deemed deleted herefrom and provisions conforming to such 
statutory or other legal requirement shall be deemed 
incorporated herein. The intent is, that this Bond shall be 
construed as a statutory bond and not as a common law bond. 
14. Upon request by any person or entity appearing to be a 
potential beneficiary of this Bond, the Contractor shall 
promptly furnish a copy of this Bond or shall permit a copy to 
be made. 
15. DEFINITIONS 
 15.1. Claimant:  An individual or entity having a 

direct contract with the Contractor or with a 
subcontractor of the Contractor to furnish labor, 
materials or equipment for use in the performance of 
the Contract. The intent of this Bond shall be to 
include without limitation in the terms “labor, 
materials or equipment” that part of water, gas, 
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power, light, heat, oil, gasoline, telephone service or 
rental equipment used in the Construction Contract, 
architectural and engineering services required for 
performance of the work of the Contractor and the 
Contractor’s subcontractors, and all other items for 
which a mechanic’s lien may be asserted in the 
jurisdiction where the labor, materials or equipment 
were furnished. 

15.2. Construction Contract:  The agreement between 
the Owner and the Contractor identified on the 
signature page, including all Contract Documents and  

changes thereto. 
15.3. Owner Default:  Failure of the Owner, which 

has neither been remedied nor waived, to pay the 
Contractor as required by the Construction Contract 
or to perform and complete or comply with the other 
terms thereof. 

 
 
 
 
 

(FOR INFORMATION ONLY—Name, Address and Telephone) 
AGENT or BROKER: OWNER’S REPRESENTATIVE (Architect, Engineer or other party): 
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DOCUMENT 00601 

Performance Bond 
 

Any singular reference to Contractor, Surety, Owner or other party shall be considered plural where applicable. 
 
CONTRACTOR (Name and Address):  SURETY (Name and Principal Place of Business): 
 

 
 

OWNER (Name and Address): 
  CITY OF LAUDERHILL 
  5581 W. Oakland Park Blvd, 
  Lauderhill, FL 33313 
 

CONSTRUCTION CONTRACT 
 Date:  
   
 Amount: $  
   
 Description (Name and Location):  

 
SEWER LINING SERVICES 

BID#2024-025 
 
 
BOND 

 Date (Not earlier than Construction Contract Date): 
 
 Amount:   
 
 Modifications to this Bond Form: 

 
 
CONTRACTOR AS PRINCIPAL   SURETY 

 
Company (Corp. Seal)  Company (Corp. Seal) 

 
 
Signature:    Signature:  
Name and Title:    Name and Title: 

 
 
 
 
CONTRACTOR AS PRINCIPAL   SURETY 

 
Company (Corp. Seal)  Company (Corp. Seal) 

 
 
Signature:    Signature:  
Name and Title:    Name and Title: 



 

City of Lauderhill          Sewer Lining 
00601-2 

1. The Contractor and the Surety, jointly and severally, bind 
themselves, their heirs, executors, administrators, successors 
and assigns to the Owner for the performance of the 
Construction Contract, which is incorporated herein by 
reference. 
2. If the Contractor performs the Construction Contract, the 
Surety and the Contractor shall have no obligation under this 
Bond, except to participate in conferences as provided in 
Subparagraph 3.1. 
3. If there is no Owner Default, the Surety’s obligation under 
this Bond shall arise after: 
3.1. The Owner has notified the Contractor and the Surety at 

its address described in Paragraph 10 below, that the 
Owner is considering declaring a Contractor Default and 
has requested and attempted to arrange a conference with 
the Contractor and the Surety to be held not later than 
fifteen days after receipt of such notice to discuss methods 
of performing the Construction Contract.  If the Owner, 
the Contractor and the Surety agree, the Contractor shall 
be allowed a reasonable time to perform the Construction 
Contract, but such an agreement shall not waive the 
Owner’s right, if any, subsequently to declare a Contractor 
Default:  and 

3.2. The Owner has declared a Contractor Default and 
formally terminated the Contractor’s right to complete the 
contract.  Such Contractor Default shall not be declared 
earlier than twenty days after the Contractor and the 
Surety have received notice as provided in Subparagraph 
3.1:  and 

3.3. The Owner has agreed to pay the Balance of the Contract 
Price to the Surety in accordance with the terms of the 
Construction Contract or to a contractor selected to 
perform the Construction Contract in accordance with the 
terms of the contract with the Owner. 

4. When the Owner has satisfied the conditions of Paragraph 
3, the Surety shall promptly and at the Surety’s expense take 
one of the following actions: 
4.1. Arrange for the Contractor, with consent of the Owner, to 

perform and complete the Construction Contract:  or 
4.2. Undertake to perform and complete the Construction 

Contract itself, through its agents or through independent 
contractors:  or 

4.3. Obtain bids or negotiated proposals from qualified 
contractors acceptable to the Owner for a contract for 
performance and completion of the Construction Contract, 
arrange for a contract to be prepared for execution by the 
Owner and the contractor selected with the Owner’s 
concurrence, to be secured with performance and payment 
bonds executed by a qualified surety equivalent to the 
bonds issued on the Construction Contract, and pay to the 
Owner the amount of damages as described in Paragraph 6 
in excess of the Balance of the Contract Price incurred by 
the Owner resulting from the Contractor’s default:  or 

4.4. Waive its right to perform and complete, arrange for 
completion, or obtain a new contractor and with 
reasonable promptness under the circumstances: 
1. After investigation, determine the amount for which 

it may be liable to the Owner and, as soon as 
practicable after the amount is determined, tender 
payment therefor to the Owner:  or 

2. Deny liability in whole or in part and notify the 
Owner citing reasons therefor. 

5. If the Surety does not proceed as provided in Paragraph 4 
with reasonable promptness, the Surety shall be deemed to be 
in default on this Bond fifteen days after receipt of an 
additional written notice from the Owner to the Surety 
demanding that the Surety perform its obligations under this 

Bond, and the Owner shall be entitled to enforce any remedy 
available to the Owner.  If the Surety proceeds as provided in 
Subparagraph 4.4, and the Owner refuses the payment tendered 
or the Surety has denied liability, in whole or in part, without 
further notice the Owner shall be entitled to enforce any 
remedy available to the Owner. 
6. After the Owner has terminated the Contractor’s right to 
complete the Construction Contract, and if the Surety elects to 
act under Subparagraph 4.1, 4.2, or 4.3 above, then the 
responsibilities of the Surety to the Owner shall not be greater 
than those of the Contractor under the Construction Contract, 
and the responsibilities of the Owner to the Surety shall not be 
greater than those of the Owner under the Construction 
Contract.  To the limit of the amount of this Bond, but subject 
to commitment by the Owner of the Balance of the Contract 
Price to mitigation of costs and damages on the Construction 
Contract, the Surety is obligated without duplication for: 
6.1. The responsibilities of the Contractor for correction of 

defective work and completion of the Construction 
Contract: 

6.2. Additional legal, design professional and delay costs 
resulting from the Contractor’s Default, and resulting from 
the actions or failure to act of the Surety under Paragraph 
4:  and 

6.3. Liquidated damages, or if no liquidated damages are 
specified in the Construction Contract, actual damages 
caused by delayed performance or non-performance of the 
Contractor. 

7. The Surety shall not be liable to the Owner or others for 
obligations of the Contractor that are unrelated to the 
Construction Contract, and the Balance of the Contract Price 
shall not be reduced or set off on account of any such unrelated 
obligations.  No right of action shall accrue on this Bond to any 
person or entity other than the Owner or its heirs, executors, 
administrators, or successors. 
8. The Surety hereby waives notice of any change, including 
changes of time, to the Construction Contract or to related 
subcontracts, purchase orders and other obligations. 
9. Any proceeding, legal or equitable, under this Bond may 
be instituted in any court of competent jurisdiction in the 
location in which the work or part of the work is located and 
shall be instituted within two years after Contractor Default or 
within two years after the Contractor ceased working or within 
two years after the Surety refuses or fails to perform its 
obligations under this Bond, whichever occurs first.  If the 
provisions of limitation available to sureties as a defense in the 
jurisdiction of the suit shall be applicable. 
10. Notice to the Surety, the Owner or the Contractor shall be 
mailed or delivered to the address shown on the signature page. 
11. When this Bond has been furnished to comply with a 
statutory or other legal requirement in the location where the 
construction was to be performed, any provision in this Bond 
conflicting with said statutory or legal requirement shall be 
deemed deleted herefrom and provisions conforming to such 
statutory or other legal requirement shall be deemed 
incorporated herein. The intent is that this Bond shall be 
construed as a statutory bond and not as a common law bond. 
12. Definitions. 
12.1. Balance of the Contract Price:  The total amount 

payable by the Owner to the Contractor under the 
Construction Contract after all proper adjustments have 
been made, including allowance to the Contractor of any 
amounts received or to be received by the Owner in 
settlement of insurance or other claims for damages to 
which the Contractor is entitled, reduced by all valid and 
proper payments made to or on behalf of the Contractor 
under the Construction Contract. 
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12.2. Construction Contract:  The agreement between the 
Owner and the Contractor identified on the signature page, 
including all Contract Documents and changes thereto. 

12.3. Contractor Default:  Failure of the Contractor, which 
has neither been remedied nor waived, to perform or 
otherwise to comply with the terms of the Construction 

Contract. 
12.4. Owner Default:  Failure of the Owner, which has 

neither been remedied nor waived, to pay the Contractor 
as required by the Construction Contract or to perform and 
complete or comply with the other terms thereof. 
 

(FOR INFORMATION ONLY—Name, Address and Telephone) 
AGENT or BROKER: OWNER’S REPRESENTATIVE (Architect, Engineer or other party): 
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DOCUMENT 00650 
 
 ACKNOWLEDGEMENT OF CONFORMANCE 
 WITH O.S.H.A. STANDARDS 
 
 
TO: THE CITY OF LAUDERHILL 
 
 

We                      , hereby acknowledge and agree 
that as contractors for the SEWER LINING SERVICES, BID# 2024-025 that we have the sole 

responsibility for compliance with all the requirements of the Federal Occupational Safety and 
Health Act of 1970, along with all State and Local Safety and Health regulations, and agree to 

indemnify and hold harmless the City of Lauderhill and its consultants, against any and all legal 
liability or loss the City or the Engineer may incur due to our failure to comply with such act. 

 
 
 
    

ATTEST      CONTRACTOR 
 

 
 
 
     By:   

ATTEST    
  
 
Title:   

 
 
  
  _______________________________ 
 DATE 
 
 

END OF DOCUMENT 
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SECTION 00700 
 
This document has important legal consequences; consultation with an attorney is encouraged with respect to its use or modification.  This document 
should be adapted to the particular circumstances of the contemplated Project and the Controlling Law. 

 
 STANDARD 
 GENERAL CONDITIONS 
 OF THE 
 CONSTRUCTION CONTRACT 
 
 Prepared by 
 
 ENGINEERS JOINT CONTRACT DOCUMENTS COMMITTEE 
 
 and 
 
 Issued and Published Jointly By 
  
 PROFESSIONAL ENGINEERS IN PRIVATE PRACTICE 
 a practice division of the 
 NATIONAL SOCIETY OF PROFESSIONAL ENGINEERS 
 ___________________ 
 
 AMERICAN CONSULTING ENGINEERS COUNCIL 
 ___________________ 
 
 AMERICAN SOCIETY OF CIVIL ENGINEERS 
 
 
 This document has been approved and endorsed by 
 
 The Associated General Contractors of America 
 
 Construction Specifications Institute 
 

These General Conditions have been prepared for use with the Owner-Contractor Agreements (No. 1910-8-A-1 
or 1910-8-A-2) (1996 Editions).  Their provisions are interrelated and a change in one may necessitate a change 
in the other.  Comments concerning their usage are contained in the EJCDC User’s Guide (No. 1910-50).  For 
guidance in the preparation of Supplementary Conditions, see Guide to the Preparation of Supplementary 
Conditions (No. 1910-17) (1996 Edition). 

EJCDC No. 1910-8 (1996 Edition) 
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GENERAL CONDITIONS 
 

ARTICLE 1 - DEFINITIONS AND 
TERMINOLOGY 

1.01 Defined Terms 
 
 A. Wherever used in the Contract 
Documents and printed with initial or all capital 
letters, the terms listed below will have the 
meanings indicated which are applicable to both 
the singular and plural thereof. 
 
  1. Addenda--Written or graphic instru-
ments issued prior to the opening of Bids which 
clarify, correct, or change the Bidding Re-
quirements or the Contract Documents. 
 
  2. Agreement--The written instrument 
which is evidence of the agreement between 
OWNER and CONTRACTOR covering the 
Work.   
 
  3. Application for Payment--The form 
acceptable to ENGINEER which is to be used by 
CONTRACTOR during the course of the Work 
in requesting progress or final payments and 
which is to be accompanied by such supporting 
documentation as is required by the Contract 
Documents. 
 
  4. Asbestos--Any material that contains 
more than one percent asbestos and is friable or is 
releasing asbestos fibers into the air above current 
action levels established by the United States 
Occupational Safety and Health  
Administration. 
 
  5. Bid--The offer or proposal of a 
bidder submitted on the prescribed form setting 
forth the prices for the Work to be performed. 
 
  6. Bidding Documents--The Bidding 
Requirements and the proposed Contract Docu-
ments (including all Addenda issued prior to 
receipt of Bids). 
 
  7. Bidding Requirements--The 
Advertisement or Invitation to Bid, Instructions

to Bidders, Bid security form, if any, and the Bid 
form with any supplements. 
 
  8. Bonds--Performance and payment 
bonds and other instruments of security. 
 
  9. Change Order--A document 
recommended by ENGINEER which is signed by 
CONTRACTOR and OWNER and authorizes an 
addition, deletion, or revision in the Work or an 
adjustment in the Contract Price or the Contract 
Times, issued on or after the Effective Date of the 
Agreement. 
 
  10. Claim--A demand or assertion by 
OWNER or CONTRACTOR seeking an 
adjustment of Contract Price or Contract Times, 
or both, or other relief with respect to the terms of 
the Contract.  A demand for money or services by 
a third party is not a Claim. 
 
  11. Contract--The entire and integrated 
written agreement between the OWNER and 
CONTRACTOR concerning the Work.  The 
Contract supersedes prior negotiations, 
representations, or agreements, whether written 
or oral. 
 
  12. Contract Documents--The Contract 
Documents establish the rights and obligations of 
the parties and include the Agreement, Addenda 
(which pertain to the Contract Documents), 
CONTRACTOR’s Bid (including documentation 
accompanying the Bid and any post Bid 
documentation submitted prior to the Notice of 
Award) when attached as an exhibit to the Agree-
ment, the Notice to Proceed, the Bonds, these 
General Conditions, the Supplementary Condi-
tions, the Specifications and the Drawings as the 
same are more specifically identified in the 
Agreement, together with all Written Amend-
ments, Change Orders, Work Change Directives, 
Field Orders, and ENGINEER’s written 
interpretations and clarifications issued  on or 
after the Effective Date of the Agreement.  
Approved Shop Drawings and the reports and 
drawings of subsurface and physical conditions 
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are not Contract Documents.  Only printed or 
hard copies of the items listed in this paragraph 
are Contract Documents.  Files in electronic 
media format of text, data, graphics, and the like 
that may be furnished by OWNER to 
CONTRACTOR are not Contract Documents. 
 
  13. Contract Price--The moneys payable 
by OWNER to CONTRACTOR for completion 
of the Work in accordance with the Contract 
Documents as stated in the Agreement (subject to 
the provisions of paragraph 11.03 in the case of 
Unit Price Work). 
 
  14. Contract Times--The number of days 
or the dates stated in the Agreement to: (i) 
achieve Substantial Completion; and (ii) com-
plete the Work so that it is ready for final 
payment as evidenced by ENGINEER’s written 
recommendation of final payment.  
 
  15. CONTRACTOR--The individual or 
entity with whom OWNER has entered into the 
Agreement. 
 
  16. Cost of the Work--See paragraph 
11.01.A for definition. 
  
  17. Drawings--That part of the Contract 
Documents prepared or approved by ENGINEER 
which graphically shows the scope, extent, and 
character of the Work to be performed by 
CONTRACTOR.   Shop Drawings and other 
CONTRACTOR submittals are not Drawings as 
so defined. 
 
  18. Effective Date of the Agreement--The 
date indicated in the Agreement on which it 
becomes effective, but if no such date is 
indicated, it means the date on which the 
Agreement is signed and delivered by the last of 
the two parties to sign and deliver. 
 
  19. ENGINEER--The individual or entity 
named as such in the Agreement. 
 
  20. ENGINEER's Consultant--An 
individual or entity having a contract with 
ENGINEER to furnish services as ENGINEER’s 
independent professional associate or consultant

with respect to the Project and who is identified 
as such in the Supplementary Conditions. 
 
  21. Field Order--A written order issued 
by ENGINEER which requires minor changes in 
the Work but which does not involve a change in 
the Contract Price or the Contract Times. 
 
  22. General Requirements--Sections of 
Division 1 of the Specifications.  The General 
Requirements pertain to all sections of the 
Specifications. 
 
  23. Hazardous Environmental 
Condition--The presence at the Site of Asbestos, 
PCBs, Petroleum, Hazardous Waste, or 
Radioactive Material in such quantities or 
circumstances that may present a substantial 
danger to persons or property exposed thereto in 
connection with the Work. 
 
  24. Hazardous Waste--The term 
Hazardous Waste shall have the meaning 
provided in Section 1004 of the Solid Waste 
Disposal Act (42 USC Section 6903) as amended 
from time to time. 
 
  25. Laws and Regulations; Laws or 
Regulations--Any and all applicable laws, rules, 
regulations, ordinances, codes, and orders of any 
and all governmental bodies, agencies, 
authorities, and courts having jurisdiction. 
 
  26. Liens--Charges, security interests, or 
encumbrances upon Project funds, real property, 
or personal property. 
 
  27. Milestone--A principal event 
specified in the Contract Documents relating to 
an intermediate completion date or time prior to 
Substantial Completion of all the Work. 
 
  28. Notice of Award--The written notice 
by OWNER to the apparent successful bidder 
stating that upon timely compliance by the 
apparent successful bidder with the conditions 
precedent listed therein, OWNER will sign and 
deliver the Agreement. 
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  29. Notice to Proceed--A written notice 
given by OWNER to CONTRACTOR fixing the 
date on which the Contract Times will commence 
to run and on which CONTRACTOR shall start 
to perform the Work under the Contract 
Documents. 
 
  30. OWNER--The individual, entity, 
public body, or authority with whom CON-
TRACTOR has entered into the Agreement and 
for whom the Work is to be performed. 
 
  31. Partial Utilization--Use by OWNER 
of a substantially completed part of the Work for 
the purpose for which it is intended (or a related 
purpose) prior to Substantial Completion of all 
the Work. 
 
  32. PCBs--Polychlorinated biphenyls. 
 
  33. Petroleum--Petroleum, including 
crude oil or any fraction thereof which is liquid at 
standard conditions of temperature and pressure 
(60 degrees Fahrenheit and 14.7 pounds per 
square inch absolute), such as oil, petroleum, fuel 
oil, oil sludge, oil refuse, gasoline, kerosene, and 
oil mixed with other non-Hazardous Waste and 
crude oils. 
 
  34. Project--The total construction of 
which the Work to be performed under the 
Contract Documents may be the whole, or a part 
as may be indicated elsewhere in the Contract 
Documents. 
 
  35. Project Manual--The bound 
documentary information prepared for bidding 
and constructing the Work.  A listing of the 
contents of the Project Manual, which may be 
bound in one or more volumes, is contained in the 
table(s) of contents. 
 
  36. Radioactive Material--Source, 
special nuclear, or byproduct material as defined 
by the Atomic Energy Act of 1954 (42 USC 
Section 2011 et seq.) as amended from time to 
time. 
 
  37. Resident Project Representative--
The authorized representative of ENGINEER

who may be assigned to the Site or any part 
thereof. 
 
  38. Samples--Physical examples of 
materials, equipment, or workmanship that are 
representative of some portion of the Work and 
which establish the standards by which such 
portion of the Work will be judged. 
 
  39. Shop Drawings--All drawings, 
diagrams, illustrations, schedules, and other data 
or information which are specifically prepared or 
assembled by or for CONTRACTOR and 
submitted by CONTRACTOR to illustrate some 
portion of the Work. 
 
  40. Site--Lands or areas indicated in the 
Contract Documents as being furnished by OWN-
ER upon which the Work is to be performed, 
including rights-of-way and easements for access 
thereto, and such other lands furnished by 
OWNER which are designated for the use of 
CONTRACTOR. 
 
  41. Specifications--That part of the Con-
tract Documents consisting of written technical 
descriptions of materials, equipment, systems, 
standards, and workmanship as applied to the 
Work and certain administrative details 
applicable thereto. 
 
  42. Subcontractor--An individual or 
entity having a direct contract with 
CONTRACTOR or with any other Subcontractor 
for the performance of a part of the Work at the 
Site. 
 
  43. Substantial Completion--The time at 
which the Work (or a specified part thereof) has 
progressed to the point where, in the opinion of 
ENGINEER, the Work (or a specified part 
thereof) is sufficiently complete, in accordance 
with the Contract Documents, so that the Work 
(or a specified part thereof) can be utilized for the 
purposes for which it is intended.  The terms 
“substantially complete” and “substantially com-
pleted” as applied to all or part of the Work refer 
to Substantial Completion thereof. 
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  44. Supplementary Conditions--That part 
of the Contract Documents which amends or 
supplements these General Conditions. 
 
  45. Supplier--A manufacturer, fabricator, 
supplier, distributor, materialman, or vendor 
having a direct contract with CONTRACTOR or 
with any Subcontractor to furnish materials or 
equipment to be incorporated in the Work by 
CONTRACTOR or any Subcontractor. 
 
  46. Underground Facilities--All 
underground pipelines, conduits, ducts, cables, 
wires, manholes, vaults, tanks, tunnels, or other 
such facilities or attachments, and any 
encasements containing such facilities, including 
those that convey electricity, gases, steam, liquid 
petroleum products, telephone or other 
communications, cable television, water, 
wastewater, storm water, other liquids or 
chemicals, or traffic or other control systems.  
 
  47. Unit Price Work--Work to be paid 
for on the basis of unit prices. 
 
  48. Work--The entire completed 
construction or the various separately identifiable 
parts thereof required to be provided under the 
Contract Documents.  Work includes and is the 
result of performing or providing all labor, 
services, and documentation necessary to produce 
such construction, and furnishing, installing, and 
incorporating all materials and equipment into 
such construction, all as required by the Contract 
Documents. 
 
  49. Work Change Directive--A written 
statement to CONTRACTOR issued on or after 
the Effective Date of the Agreement and signed 
by OWNER and recommended by ENGINEER 
ordering an addition, deletion, or revision in the 
Work, or responding to differing or unforeseen 
subsurface or physical conditions under which 
the Work is to be performed or to emergencies.  
A Work Change Directive will not change the 
Contract Price or the Contract Times but is 
evidence that the parties expect that the change 
ordered or documented by a Work Change 
Directive will be incorporated in a subsequently

issued Change Order following negotiations by 
the parties as to its effect, if any, on the Contract 
Price or Contract Times.  
 
  50. Written Amendment--A written 
statement modifying the Contract Documents, 
signed by OWNER and CONTRACTOR on or 
after the Effective Date of the Agreement and 
normally dealing with the nonengineering or 
nontechnical rather than strictly 
construction-related aspects of the Contract 
Documents. 
 

1.02 Terminology 
 
 A. Intent of Certain Terms or Adjectives 
 

1. Whenever in the Contract 
Documents the terms “as allowed,” “as 
approved,” or terms of like effect or import 
are used, or the adjectives “reasonable,” 
“suitable,” “acceptable,” “proper,” 
“satisfactory,” or adjectives of like effect or 
import are used to describe an action or 
determination of ENGINEER as to the Work, 
it is intended that such action or determination 
will be solely to evaluate, in general, the 
completed Work for compliance with the 
requirements of and information in the 
Contract Documents and conformance with 
the design concept of the completed Project as 
a functioning whole as shown or indicated in 
the Contract Documents (unless there is a 
specific statement indicating otherwise).  The 
use of any such term or adjective shall not be 
effective to assign to ENGINEER any duty or 
authority to supervise or direct the  
performance of the Work or any duty or 
authority to undertake responsibility contrary 
to the provisions of paragraph 9.10 or any 
other provision of the Contract Documents. 

 
 B. Day 
 

1. The word “day” shall constitute 
a calendar day of 24 hours measured from 
midnight to the next midnight. 

 
 C. Defective 
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1. The word “defective,” when 
modifying the word “Work,” refers to Work 
that is unsatisfactory, faulty, or deficient in 
that it does not conform to the Contract 
Documents or does not meet the requirements 
of any inspection, reference standard, test, or 
approval referred to in the Contract Docu-
ments, or has been damaged prior to 
ENGINEER’s recommendation of final 
payment (unless responsibility for the 
protection thereof has been assumed by 
OWNER at Substantial Completion in accor-
dance with paragraph 14.04 or 14.05). 

 
 D. Furnish, Install, Perform, Provide 
 

1. The word “furnish,” when used 
in connection with services, materials, or 
equipment, shall mean to supply and 
deliver said services, materials, or 
equipment to the Site (or some other 
specified location) ready for use or 
installation and in usable or operable 
condition. 

 
2. The word “install,” when used in 

connection with services, materials, or 
equipment, shall mean to put into use or 
place in final position said services, 
materials, or equipment complete and 
ready for intended use. 

 
3. The words “perform” or 

“provide,” when used in connection with 
services, materials, or equipment, shall 
mean to furnish and install said services, 
materials, or equipment complete and 
ready for intended use. 

 
4. When “furnish,” “install,” 

“perform,” or “provide” is not used in 
connection with services, materials, or 
equipment in a context clearly requiring an 
obligation of CONTRACTOR, “provide” is 
implied. 

 
 E. Unless stated otherwise in the Contract 
Documents, words or phrases which have a well-

known technical or construction industry or trade 
meaning are used in the Contract Documents in 
accordance with such recognized meaning. 
 
 
ARTICLE 2 - PRELIMINARY MATTERS 

2.01 Delivery of Bonds 
 
 A. When CONTRACTOR delivers the 
executed Agreements to OWNER, 
CONTRACTOR shall also deliver to OWNER 
such Bonds as CONTRACTOR may be required 
to furnish. 

2.02 Copies of Documents 
 
 A. OWNER shall furnish to 
CONTRACTOR up to ten copies of the Contract 
Documents.  Additional copies will be furnished 
upon request at the cost of reproduction. 

2.03 Commencement of Contract Times; 
Notice to Proceed 
 
 A. The Contract Times will commence to 
run on the thirtieth day after the Effective Date of 
the Agreement or, if a Notice to Proceed is given, 
on the day indicated in the Notice to Proceed.  A 
Notice to Proceed may be given at any time 
within 30 days after the Effective Date of the 
Agreement.  In no event will the Contract Times 
commence to run later than the sixtieth day after 
the day of Bid opening or the thirtieth day after 
the Effective Date of the Agreement, whichever 
date is earlier. 

2.04 Starting the Work 
 
 A. CONTRACTOR shall start to perform 
the Work on the date when the Contract Times 
commence to run.  No Work shall be done at the 
Site prior to the date on which the Contract Times 
commence to run. 

2.05 Before Starting Construction 
 
 A. CONTRACTOR’s Review of Contract 
Documents:  Before undertaking each part of the 
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Work, CONTRACTOR shall carefully study and 
compare the Contract Documents and check and 
verify pertinent figures therein and all applicable 
field measurements.  CONTRACTOR shall 
promptly report in writing to ENGINEER any 
conflict, error, ambiguity, or discrepancy which 
CONTRACTOR may discover and shall obtain a 
written interpretation or clarification from 
ENGINEER before proceeding with any Work 
affected thereby; however, CONTRACTOR shall 
not be liable to OWNER or ENGINEER for 
failure to report any conflict, error, ambiguity, or 
discrepancy in the Contract Documents unless 
CONTRACTOR knew or reasonably should have 
known thereof. 
 
 B. Preliminary Schedules:  Within ten days 
after the Effective Date of the Agreement (unless 
otherwise specified in the General 
Requirements), CONTRACTOR shall submit to 
ENGINEER for its timely review: 
 

1. a preliminary progress schedule 
indicating the times (numbers of days or 
dates) for starting and completing the 
various stages of the Work, including any 
Milestones specified in the Contract 
Documents; 

 
2. a preliminary schedule of Shop 

Drawing and Sample submittals which will 
list each required submittal and the times 
for submitting, reviewing, and processing 
such submittal; and 

 
3. a preliminary schedule of values 

for all of the Work which includes 
quantities and prices of items which when 
added together equal the Contract Price 
and subdivides the Work into component 
parts in sufficient detail to serve as the 
basis for progress payments during 
performance of the Work.  Such prices will 
include an appropriate amount of overhead 
and profit applicable to each item of Work. 

 
 C. Evidence of Insurance:  Before any Work 
at the Site is started, CONTRACTOR and 
OWNER shall each deliver to the other, with 

copies to each additional insured identified in the 
Supplementary Conditions, certificates of insur-
ance (and other evidence of insurance which 
either of them or any additional insured may 
reasonably request) which CONTRACTOR and 
OWNER respectively are required to purchase 
and maintain in accordance with Article 5. 

2.06 Preconstruction Conference 
 
 A. Within 20 days after the Contract Times 
start to run, but before any Work at the Site is 
started, a conference attended by 
CONTRACTOR, ENGINEER, and others as 
appropriate will be held to establish a working 
understanding among the parties as to the Work 
and to discuss the schedules referred to in para-
graph 2.05.B, procedures for handling Shop 
Drawings and other submittals, processing 
Applications for Payment, and maintaining 
required records. 

2.07 Initial Acceptance of Schedules 
 
 A. Unless otherwise provided in the 
Contract Documents, at least ten days before 
submission of the first Application for Payment a 
conference attended by CONTRACTOR, 
ENGINEER, and others as appropriate will be 
held to review for acceptability to ENGINEER as 
provided below the schedules submitted in 
accordance with paragraph 2.05.B.  CONTRAC-
TOR shall have an additional ten days to make 
corrections and adjustments and to complete and 
resubmit the schedules.  No progress payment 
shall be made to CONTRACTOR until 
acceptable schedules are submitted to 
ENGINEER. 
 

1. The progress schedule will be 
acceptable to ENGINEER if it provides an 
orderly progression of the Work to 
completion within any specified Mile-
stones and the Contract Times.  Such 
acceptance will not impose on ENGINEER 
responsibility for the progress schedule, for 
sequencing, scheduling, or progress of the 
Work nor interfere with or relieve 
CONTRACTOR 
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 from CONTRACTOR’s full responsibility 
therefor. 

 
2. CONTRACTOR’s schedule of 

Shop Drawing and Sample submittals will 
be acceptable to ENGINEER if it provides 
a workable arrangement for reviewing and 
processing the required submittals. 

 
3. CONTRACTOR’s schedule of 

values will be acceptable to ENGINEER as 
to form and substance if it provides a 
reasonable allocation of the Contract Price 
to component parts of the Work. 

 
ARTICLE 3 - CONTRACT DOCUMENTS: 

INTENT, AMENDING, REUSE                                                                                             

3.01 Intent 
  
 A. The Contract Documents are comple-
mentary; what is called for by one is as binding as 
if called for by all.   
 
 B. It is the intent of the Contract Documents 
to describe a functionally complete Project (or 
part thereof) to be constructed in accordance with 
the Contract Documents.  Any labor, 
documentation, services, materials, or equipment 
that may reasonably be inferred from the Contract 
Documents or from prevailing custom or trade 
usage as being required to produce the intended 
result will be provided whether or not specifically 
called for at no additional cost to OWNER. 
 
 C. Clarifications and interpretations of the 
Contract Documents shall be issued by 
ENGINEER as provided in Article 9. 

3.02 Reference Standards  
 
 A. Standards, Specifications, Codes, Laws, 
and Regulations 
 

 1. Reference to standards, specifica-
tions, manuals, or codes of any technical 
society, organization, or association, or to 
Laws or Regulations, 

whether such reference be specific or by 
implication, shall mean the  standard, 
specification, manual, code, or Laws or 
Regulations in effect at the time of opening 
of Bids (or on the Effective Date of the 
Agreement if there were no Bids), except as 
may be otherwise specifically stated in the 
Contract Documents. 

 
2. No provision of any such 

standard, specification, manual or code, or 
any instruction of a Supplier shall be 
effective to change the duties or 
responsibilities of OWNER, 
CONTRACTOR, or ENGINEER, or any 
of their subcontractors, consultants, agents, 
or employees from those set forth in the 
Contract Documents, nor shall any such 
provision or instruction be effective to 
assign to OWNER, ENGINEER, or any of 
ENGINEER’s Consultants, agents, or 
employees any duty or authority to 
supervise or direct the performance of the 
Work or any duty or authority to undertake 
responsibility inconsistent with the provi-
sions of the Contract Documents. 

 

3.03 Reporting and Resolving 
Discrepancies 
 
 A. Reporting Discrepancies 
 

1. If, during the performance of the 
Work, CONTRACTOR discovers any 
conflict, error, ambiguity, or discrepancy 
within the Contract Documents or between 
the Contract Documents and any provision 
of any Law or Regulation applicable to the 
performance of the Work or of any  
standard, specification, manual or code, or 
of any instruction of any Supplier, CON-
TRACTOR shall report it to ENGINEER 
in writing at once.  CONTRACTOR shall 
not proceed with the Work affected 
thereby (except in an emergency as 
required by paragraph 6.16.A) until an 
amendment or supplement to the Contract 
Documents has been issued by one of the 
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 methods indicated in paragraph 3.04; 
provided, however, that CONTRACTOR 
shall not be liable to OWNER or 
ENGINEER for failure to report any such 
conflict, error, ambiguity, or discrepancy 
unless CONTRACTOR knew or reason-
ably should have known thereof. 

 
 B. Resolving Discrepancies 
 

1. Except as may be otherwise 
specifically stated in the Contract 
Documents, the provisions of the Contract 
Documents shall take precedence in 
resolving any conflict, error, ambiguity, or 
discrepancy between the provisions of the 
Contract Documents and: 

 
a. the provisions of any standard, 

specification, manual, code, or instruc-
tion (whether or not specifically 
incorporated by reference in the 
Contract Documents); or 

 
b. the provisions of any  Laws or 

Regulations applicable to the 
performance of the Work (unless such 
an interpretation of the provisions of 
the Contract Documents would result in 
violation of such Law or Regulation). 

3.04 Amending and Supplementing 
Contract Documents 
 
 A. The Contract Documents may be 
amended to provide for additions, deletions, and 
revisions in the Work or to modify the terms and 
conditions thereof in one or more of the following 
ways: (i) a Written Amendment; (ii) a Change 
Order; or (iii) a Work Change Directive. 
 
 B. The requirements of the Contract 
Documents may be supplemented, and minor 
variations and deviations in the Work may be 
authorized, by one or more of the following ways: 
(i) a Field Order; (ii) ENGINEER’s approval of a 
Shop Drawing or Sample; or (iii)

ENGINEER’s written interpretation or clarifi-
cation.  

3.05 Reuse of Documents 
 
 A. CONTRACTOR and any Subcontractor 
or Supplier or other individual or entity 
performing or furnishing any of the Work under a 
direct or indirect contract with OWNER: (i) shall 
not have or acquire any title to or ownership 
rights in any of the Drawings, Specifications, or 
other documents (or copies of any thereof) 
prepared by or bearing the seal of ENGINEER or 
ENGINEER’s Consultant, including electronic 
media editions; and (ii) shall not reuse any of 
such Drawings, Specifications, other documents, 
or copies thereof on extensions of the Project or 
any other project without written consent of 
OWNER and ENGINEER and specific written 
verification or adaption by ENGINEER.  This 
prohibition will survive final payment, 
completion, and acceptance of the Work, or 
termination or completion of the Contract.  
Nothing herein shall preclude CONTRACTOR 
from retaining copies of the Contract Documents 
for record purposes. 
 
 

ARTICLE 4 - AVAILABILITY OF 
LANDS; SUBSURFACE AND PHYSICAL 

CONDITIONS; REFERENCE POINTS                                                                                             

4.01 Availability of Lands 
 
 A. OWNER shall furnish the Site.  OWNER 
shall notify CONTRACTOR of any 
encumbrances or restrictions not of general 
application but specifically related to use of the 
Site with which CONTRACTOR must comply in 
performing the Work.  OWNER will obtain in a 
timely manner and pay for easements for 
permanent structures or permanent changes in 
existing facilities.  If CONTRACTOR and 
OWNER are unable to agree on entitlement to or 
on the amount or extent, if any, of any adjustment 
in the Contract Price or Contract Times, or both, 
as a result of any delay in OWNER’s furnishing 
the Site, CONTRACTOR may make a Claim 
therefor as provided in paragraph 10.05. 
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 B. Upon reasonable written request, 
OWNER shall furnish CONTRACTOR with a 
current statement of record legal title and legal 
description of the lands upon which the Work is 
to be performed and OWNER’s interest therein as 
necessary for giving notice of or filing a 
mechanic's or construction lien against such lands 
in accordance with applicable Laws and Regula-
tions. 
 
 C. CONTRACTOR shall provide for all 
additional lands and access thereto that may be 
required for temporary construction facilities or 
storage of materials and equipment. 
 

4.02 Subsurface and Physical Conditions 
 
 A. Reports and Drawings:  The 
Supplementary Conditions identify: 
 

1. those reports of explorations and 
tests of subsurface conditions at or 
contiguous to the Site that  ENGINEER 
has used in preparing the Contract Docu-
ments; and 

 
2.   those drawings of physical 

conditions in or relating to existing surface 
or subsurface structures at or contiguous to 
the Site (except Underground Facilities) 
that ENGINEER has used in preparing the 
Contract Documents. 

 
 B. Limited Reliance by CONTRACTOR on 
Technical Data Authorized:   CONTRACTOR 
may rely upon the general accuracy of the 
“technical data” contained in such reports and 
drawings, but such reports and drawings are not 
Contract Documents.  Such “technical data” is 
identified in the Supplementary Conditions.  
Except for such reliance on such “technical data,” 
CONTRACTOR may not rely upon or make any 
Claim against OWNER, ENGINEER, or any of 
ENGINEER’s Consultants with respect to: 
 

1. the completeness of such reports 
and drawings for CONTRACTOR’s 

purposes, including, but not limited to, any 
aspects of the means, methods, techniques, 
sequences, and procedures of construction 
to be employed by CONTRACTOR, and 
safety precautions and programs incident 
thereto; or 

 
2. other data, interpretations, opin-

ions, and information contained in such 
reports or shown or indicated in such 
drawings; or 

 
3. any CONTRACTOR interpreta-

tion of or conclusion drawn from any 
"technical data" or any such other data, 
interpretations, opinions, or information. 

4.03 Differing Subsurface or Physical 
Conditions 
 
 A. Notice:  If CONTRACTOR believes that 
any subsurface or physical condition at or 
contiguous to the Site that is uncovered or re-
vealed either: 
 

1. is of such a nature as to establish 
that any “technical data” on which 
CONTRACTOR is entitled to rely as 
provided in paragraph 4.02 is materially 
inaccurate; or 

 
2. is of such a nature as to require a 

change in the Contract Documents; or 
 
3. differs materially from that 

shown or indicated in the Contract Docu-
ments; or 

 
4. is of an unusual nature, and differs materially 
from conditions ordinarily encountered and 
generally recognized as inherent in work of the 
character provided for in the Contract Docu-
ments;  
 
then CONTRACTOR shall, promptly after 
becoming aware thereof and before further 
disturbing the subsurface or physical conditions 
or performing any Work in connection therewith 
(except in an emergency as required by 
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paragraph 6.16.A), notify OWNER and 
ENGINEER in writing about such condition.  
CONTRACTOR shall not further disturb such 
condition or perform any Work in connection 
therewith (except as aforesaid) until receipt of 
written order to do so. 
 
 B. ENGINEER’s Review:  After receipt of 
written notice as required by paragraph 4.03.A, 
ENGINEER will promptly review the pertinent 
condition, determine the necessity of OWNER's 
obtaining additional exploration or tests with 
respect thereto, and advise OWNER in writing 
(with a copy to CONTRACTOR) of 
ENGINEER’s findings and conclusions. 
 
 C. Possible Price and Times Adjustments  
 

1.  The Contract Price or the 
Contract Times, or both, will be equitably 
adjusted to the extent that the existence of 
such differing subsurface or physical 
condition causes an increase or decrease in 
CONTRACTOR’s cost of, or time 
required for, performance of the Work; 
subject, however, to the following: 

 
a. such condition must meet any 

one or more of the categories described 
in paragraph 4.03.A; and 

 
b. with respect to Work that is paid 

for on a Unit Price Basis, any adjust-
ment in Contract Price will be subject 
to the provisions of paragraphs 9.08 
and 11.03.  

 
2. CONTRACTOR shall not be 

entitled to any adjustment in the Contract 
Price or Contract Times if: 

 
a. CONTRACTOR knew of the 

existence of such conditions at the time 
CONTRACTOR made a final commit-
ment to OWNER in respect of Contract 
Price and Contract Times by the 
submission of a Bid or becoming bound 
under a negotiated contract; or 

 

b. the existence of such condition 
could reasonably have been discovered 
or revealed as a result of any 
examination, investigation, exploration, 
test, or study of the Site and contiguous 
areas required by the Bidding 
Requirements or Contract Documents 
to be conducted by or for CON-
TRACTOR prior to CONTRACTOR's 
making such final commitment; or 

 
c. CONTRACTOR failed to give 

the written notice within the time and 
as required by paragraph 4.03.A. 

 
3. If OWNER and CONTRACTOR 

are unable to agree on entitlement to or on 
the amount or extent, if any, of any 
adjustment in the Contract Price or 
Contract Times, or both, a Claim may be 
made therefor as provided in paragraph 
10.05.  However, OWNER, ENGINEER, 
and ENGINEER’s Consultants shall not be 
liable to CONTRACTOR for any claims, 
costs, losses, or damages (including but not 
limited to all fees and charges of engineers, 
architects, attorneys, and other 
professionals and all court or arbitration or 
other dispute resolution costs) sustained by 
CONTRACTOR on or in connection with 
any other project or anticipated project. 

4.04 Underground Facilities 
 
 A. Shown or Indicated: The information and 
data shown or indicated in the Contract Docu-
ments with respect to existing Underground 
Facilities at or contiguous to the Site is based on 
information and data furnished to OWNER or 
ENGINEER by the owners of such Underground 
Facilities, including OWNER, or by others.  
Unless it is otherwise expressly provided in the 
Supplementary Conditions: 
 

1. OWNER and ENGINEER shall 
not be responsible for the accuracy or 
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 completeness of any such information or 
data; and 

 
2. the cost of all of the following 

will be included in the Contract Price, and 
CONTRACTOR shall have full 
responsibility for:  

 
a. reviewing and checking all such 

information and data,  
 
b. locating all Underground 

Facilities shown or indicated in the 
Contract Documents,  

 
c. coordination of the Work with 

the owners of such Underground Facili-
ties, including OWNER, during 
construction, and  

 
d. the safety and protection of all 

such Underground Facilities  and 
repairing any damage thereto resulting 
from the Work. 

 
 B. Not Shown or Indicated  
 

1. If an Underground Facility is 
uncovered or revealed at or contiguous to 
the Site which was not shown or indicated, 
or not shown or indicated with reasonable 
accuracy in the Contract Documents, 
CONTRACTOR shall, promptly after 
becoming aware thereof and before further 
disturbing conditions affected thereby or 
performing any Work in connection 
therewith (except in an emergency as 
required by paragraph 6.16.A), identify the 
owner of such Underground Facility and 
give written notice to that owner and to 
OWNER and ENGINEER.  ENGINEER 
will promptly review the Underground 
Facility and determine the extent, if any, to 
which a change is required in the Contract 
Documents to reflect and document the 
consequences of the existence or location 
of the Underground Facility.  During such 
time, CONTRACTOR shall be responsible 
for

the safety and protection of such 
Underground Facility.   

 
2. If ENGINEER concludes that a 

change in the Contract Documents is 
required, a Work Change Directive or a 
Change Order will be issued to reflect and 
document such consequences.  An 
equitable adjustment shall be made in the 
Contract Price of Contract Times, or both, 
to the extent that they are attributable to 
the existence or location of any 
Underground Facility that was not shown 
or indicated or not shown or indicated with 
reasonable accuracy in the Contract 
Documents and that CONTRACTOR did 
not know of and could not reasonably have 
been expected to be aware of or to have 
anticipated.  If OWNER and 
CONTRACTOR are unable to agree on 
entitlement to or on the amount or extent, 
if any, of any such adjustment in Contract 
Price or Contract Times, OWNER or 
CONTRACTOR may make a Claim 
therefor as provided in paragraph 10.05.   

4.05 Reference Points 
 
 A. OWNER shall provide engineering 
surveys to establish reference points for 
construction which in ENGINEER’s judgment 
are necessary to enable CONTRACTOR to 
proceed with the Work.  CONTRACTOR shall 
be responsible for laying out the Work, shall 
protect and preserve the established reference 
points and property monuments, and shall make 
no changes or relocations without the prior 
written approval of OWNER.  CONTRACTOR 
shall report to ENGINEER whenever any 
reference point or property monument is lost or 
destroyed or requires relocation because of 
necessary changes in grades or locations, and 
shall be responsible for the accurate replacement 
or relocation of such reference points or property 
monuments by professionally qualified personnel. 

4.06 Hazardous Environmental 
Condition at Site 
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 A. Reports and Drawings:  Reference is 
made to the Supplementary Conditions for the 
identification of those reports and drawings 
relating to a Hazardous Environmental Condition 
identified at the Site, if any, that have been 
utilized by the ENGINEER in the preparation of 
the Contract Documents. 
 
 B. Limited Reliance by CONTRACTOR on 
Technical Data Authorized:  CONTRACTOR 
may rely upon the general accuracy of the 
“technical data” contained in such reports and 
drawings, but such reports and drawings are not 
Contract Documents.   Such “technical data” is 
identified in the Supplementary Conditions.  
Except for such reliance on such “technical data,” 
CONTRACTOR may not rely upon or make any 
Claim against OWNER, ENGINEER or any of 
ENGINEER’s Consultants with respect to: 
 

1. the completeness of such reports 
and drawings for CONTRACTOR’s 
purposes, including, but not limited to, any 
aspects of the means, methods, techniques, 
sequences and procedures of construction 
to be employed by CONTRACTOR and 
safety precautions and programs incident 
thereto; or 

 
2. other data, interpretations, 

opinions and information contained in such 
reports or shown or indicated in such 
drawings; or 

 
3. any CONTRACTOR 

interpretation of or conclusion drawn from 
any “technical data” or any such other 
data, interpretations, opinions or 
information. 

 
 C. CONTRACTOR shall not be responsible 
for any Hazardous Environmental Condition 
uncovered or revealed at the Site which was not 
shown or indicated in Drawings or Specifications 
or identified in the Contract Documents to be 
within the scope of the Work.  CONTRACTOR 
shall be responsible for a Hazardous 
Environmental Condition created with any 
materials brought to the Site by CON-

TRACTOR, Subcontractors, Suppliers, or anyone 
else for whom CONTRACTOR is responsible. 
 
 D. If CONTRACTOR encounters a 
Hazardous Environmental Condition or if 
CONTRACTOR or anyone for whom 
CONTRACTOR is responsible creates a 
Hazardous Environmental Condition, 
CONTRACTOR shall immediately: (i) secure or 
otherwise isolate such condition; (ii) stop all 
Work in connection with such  condition and in 
any area affected thereby (except in an emer-
gency as required by paragraph 6.16); and (iii) 
notify OWNER and ENGINEER (and promptly 
thereafter confirm such notice in writing).  OWN-
ER shall promptly consult with ENGINEER 
concerning the necessity for OWNER to retain a 
qualified expert to evaluate such  condition or 
take corrective action, if any.   
 
 E. CONTRACTOR shall not be required to 
resume Work in connection with such  condition 
or in any  affected area until after OWNER has 
obtained any required permits related thereto and 
delivered to CONTRACTOR written notice: (i) 
specifying that such condition and any affected 
area is or has been rendered safe for the resump-
tion of Work; or (ii) specifying any special condi-
tions under which such Work may be resumed 
safely.  If OWNER and CONTRACTOR cannot 
agree as to entitlement to or on the amount or 
extent, if any, of any adjustment in Contract Price 
or Contract Times, or both, as a result of such 
Work stoppage or such special conditions under 
which Work is agreed to be resumed by 
CONTRACTOR, either party may make a Claim 
therefor as provided in paragraph 10.05. 
 
 F. If after receipt of such written notice 
CONTRACTOR does not agree to resume such 
Work based on a reasonable belief it is unsafe, or 
does not agree to resume such Work under such 
special conditions, then OWNER may order the 
portion of the Work that is in the area affected by 
such condition to be deleted from the Work.  If 
OWNER and CONTRACTOR cannot agree as to 
entitlement to or on the amount or extent, if any, 
of an adjustment in Contract Price or Contract 
Times as a result of deleting such 
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portion of the Work, then either party may make a 
Claim therefor as provided in paragraph 10.05.  
OWNER may have such deleted portion of the 
Work performed by OWNER’s own forces or 
others in accordance with Article 7. 
 
 G. To the fullest extent permitted by Laws 
and Regulations, OWNER shall indemnify and 
hold harmless CONTRACTOR, Subcontractors, 
ENGINEER, ENGINEER’s Consultants and the 
officers, directors, partners, employees, agents, 
other consultants, and subcontractors of each and 
any of them from and against all claims, costs, 
losses, and damages (including but not limited to 
all fees and charges of engineers, architects, 
attorneys, and other professionals and all court or 
arbitration or other dispute resolution costs) 
arising out of or relating to a Hazardous 
Environmental Condition, provided that such 
Hazardous Environmental Condition:  (i) was not 
shown or indicated in the Drawings or 
Specifications or identified in the Contract Docu-
ments to be included within the scope of the 
Work, and (ii) was not created by 
CONTRACTOR or by anyone for whom 
CONTRACTOR is responsible.  Nothing in this 
paragraph 4.06.E shall obligate OWNER to 
indemnify any individual or entity from and 
against the consequences of that individual’s or 
entity’s own negligence. 
 
 H. To the fullest extent permitted by Laws 
and Regulations, CONTRACTOR shall 
indemnify and hold harmless OWNER, 
ENGINEER, ENGINEER’s Consultants, and the 
officers, directors, partners, employees, agents, 
other consultants, and subcontractors of each and 
any of them from and against all claims, costs, 
losses, and damages (including but not limited to 
all fees and charges of engineers, architects, 
attorneys, and other professionals and all court or 
arbitration or other dispute resolution costs) 
arising out of or relating to a Hazardous 
Environmental Condition created by 
CONTRACTOR or by anyone for whom 
CONTRACTOR is responsible.  Nothing in this 
paragraph 4.06.F shall obligate CONTRACTOR 
to indemnify any individual or entity from and 
against the consequences of that individual’s or 
entity’s own negligence.

 I. The provisions of paragraphs 4.02, 4.03, 
and 4.04 are not intended to apply to a Hazardous 
Environmental Condition uncovered or revealed 
at the Site. 
 
ARTICLE 5 - BONDS AND INSURANCE                                                                                                  

5.01 Performance, Payment, and Other 
Bonds 
 
 A. CONTRACTOR shall furnish 
performance and payment Bonds, each in an 
amount at least equal to the Contract Price as 
security for the faithful performance and payment 
of all CONTRACTOR’s obligations under the 
Contract Documents.  These Bonds shall remain 
in effect at least until one year after the date when 
final payment becomes due, except as provided 
otherwise by Laws or Regulations or by the 
Contract Documents.  CONTRACTOR shall also 
furnish such other Bonds as are required by the 
Contract Documents.   
 
 B. All Bonds shall be in the form prescribed 
by the Contract Documents except as provided 
otherwise by Laws or Regulations, and shall be 
executed by such sureties as are named in the 
current list of “Companies Holding Certificates of 
Authority as Acceptable Sureties on Federal 
Bonds and as Acceptable Reinsuring Companies” 
as published in Circular 570 (amended) by the 
Financial Management Service, Surety Bond 
Branch, U.S. Department of the Treasury.  All 
Bonds signed by an agent must be accompanied 
by a certified copy of such agent’s authority to 
act. 
 
 C. If the surety on any Bond furnished by 
CONTRACTOR is declared bankrupt or becomes 
insolvent or its right to do business is terminated 
in any state where any part of the Project is 
located or it ceases to meet the requirements of 
paragraph 5.01.B, CONTRACTOR shall within 
20 days thereafter substitute another Bond and 
surety, both of which shall comply with the 
requirements of paragraphs 5.01.B and 5.02. 
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5.02 Licensed Sureties and Insurers  
 
 A. All Bonds and insurance required by the 
Contract Documents to be purchased and main-
tained by OWNER or CONTRACTOR shall be 
obtained from surety or insurance companies that 
are duly licensed or authorized in the jurisdiction 
in which the Project is located to issue Bonds or 
insurance policies for the limits and coverages so 
required.  Such surety and insurance companies 
shall also meet such additional requirements and 
qualifications as may be provided in the Supple-
mentary Conditions. 

5.03 Certificates of Insurance 
 
 A. CONTRACTOR shall deliver to OWN-
ER, with copies to each additional insured identi-
fied in the Supplementary Conditions, certificates 
of insurance (and other evidence of insurance 
requested by OWNER or any other additional 
insured) which CONTRACTOR is required to 
purchase and maintain.  OWNER shall deliver to 
CONTRACTOR, with copies to each additional 
insured identified in the Supplementary Condi-
tions, certificates of insurance (and other evi-
dence of insurance requested by CONTRACTOR 
or any other additional insured) which OWNER 
is required to purchase and maintain.  

5.04 CONTRACTOR’s Liability Insurance 
 
 A. CONTRACTOR shall purchase and 
maintain such liability and other insurance as is 
appropriate for the Work being performed and as 
will provide protection from claims set forth 
below which may arise out of or result from 
CONTRACTOR’s performance of the Work and 
CONTRACTOR’s other obligations under the 
Contract Documents, whether it is to be per-
formed by CONTRACTOR, any Subcontractor 
or Supplier, or by anyone directly or indirectly 
employed by any of them to perform any of the 
Work, or by anyone for whose acts any of them 
may be liable: 

1. claims under workers’ 
compensation, disability benefits, and 
other similar employee benefit acts;

 
2. claims for damages because of 

bodily injury, occupational sickness or 
disease, or death of CONTRACTOR’s 
employees; 

 
3. claims for damages because of 

bodily injury, sickness or disease, or death 
of any person other than 
CONTRACTOR’s employees; 

 
4. claims for damages insured by 

reasonably available personal injury 
liability coverage which are sustained: (i) 
by any person as a result of an offense 
directly or indirectly related to the employ-
ment of such person by CONTRACTOR, 
or (ii) by any other person for any other 
reason; 

 
5. claims for damages, other than to 

the Work itself, because of injury to or 
destruction of tangible property wherever 
located, including loss of use resulting 
therefrom; and 

 
6. claims for damages because of 

bodily injury or death of any person or 
property damage arising out of the 
ownership, maintenance or use of any 
motor vehicle. 

 
 B. The policies of insurance so required by 
this paragraph 5.04 to be purchased and 
maintained shall: 
 

1. with respect to insurance re-
quired by paragraphs 5.04.A.3 through 
5.04.A.6 inclusive, include as additional 
insureds (subject to any customary exclu-
sion in respect of professional liability) 
OWNER, ENGINEER, ENGINEER's 
Consultants, and any other individuals or 
entities identified in the Supplementary 
Conditions, all of whom shall be listed as 
additional insureds, and include coverage 
for the respective officers, directors, 
partners, employees, agents, and other 
consultants and subcontractors of each and 
any of all such additional insureds, and the 
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 insurance afforded to these additional 
insureds shall provide primary coverage 
for all claims covered thereby; 

 
2. include at least the specific 

coverages and be written for not less than 
the limits of liability provided in the 
Supplementary Conditions or required by 
Laws or Regulations, whichever is greater; 

 
3. include completed operations 

insurance; 
 
4. include contractual liability 

insurance covering CONTRACTOR’s 
indemnity obligations under paragraphs 
6.07, 6.11, and 6.20; 

 
5. contain a provision or endorse-

ment that the coverage afforded will not be 
canceled, materially changed or renewal 
refused until at least thirty days prior 
written notice has been given to OWNER 
and CONTRACTOR and to each other 
additional insured identified in the 
Supplementary Conditions to whom a 
certificate of insurance has been issued 
(and the certificates of insurance furnished 
by the CONTRACTOR pursuant to 
paragraph 5.03 will so provide); 

 
6. remain in effect at least until 

final payment and at all times thereafter 
when CONTRACTOR may be correcting, 
removing, or replacing defective Work in 
accordance with paragraph 13.07; and 

 
7. with respect to completed operations insur-
ance, and any insurance coverage written on a 
claims-made basis, remain in effect for at least 
two years after final payment (and 
CONTRACTOR shall furnish OWNER and each 
other additional insured identified in the Supple-
mentary Conditions, to whom a certificate of 
insurance has been issued, evidence satisfactory 
to OWNER and any such additional insured of 
continuation of such insurance at final payment 
and one year thereafter).

5.05 OWNER’s Liability Insurance 
 
 A. In addition to the insurance required to 
be provided by CONTRACTOR under paragraph 
5.04, OWNER, at OWNER’s option, may 
purchase and maintain at OWNER’s expense 
OWNER’s own liability insurance as will protect 
OWNER against claims which may arise from 
operations under the Contract Documents. 

5.06 Property Insurance 
 
 A. Unless otherwise provided in the Supple-
mentary Conditions, OWNER shall purchase and 
maintain property insurance upon the Work at the 
Site in the amount of the full replacement cost 
thereof (subject to such deductible amounts as 
may be provided in the Supplementary 
Conditions or required by Laws and Regulations).  
This insurance shall: 
 

1. include the interests of OWNER, 
CONTRACTOR, Subcontractors, 
ENGINEER, ENGINEER’s Consultants, 
and any other individuals or entities identi-
fied in the Supplementary Conditions, and 
the officers, directors, partners, employees, 
agents, and other consultants and 
subcontractors of each and any of them, 
each of whom is deemed to have an insur-
able interest and shall be listed as an 
additional insured; 

 
2. be written on a Builder’s Risk 

“all-risk” or open peril or special causes of 
loss policy form that shall at least include 
insurance for physical loss or damage to 
the Work, temporary buildings, false work, 
and materials and equipment in transit, and 
shall insure against at least the following 
perils or causes of loss: fire, lightning, 
extended coverage, theft, vandalism and 
malicious mischief, earthquake, collapse, 
debris removal, demolition occasioned by 
enforcement of Laws and Regulations, 
water damage, and such other perils or 
causes of loss as may be specifi- 
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cally required by the Supplementary 
Conditions; 

 
3. include expenses incurred in the 

repair or replacement of any insured 
property (including but not limited to fees 
and charges of engineers and architects); 

 
4. cover materials and equipment 

stored at the Site or at another location that 
was agreed to in writing by OWNER prior 
to being incorporated in the Work, 
provided that such materials and equip-
ment have been included in an Application 
for Payment recommended by 
ENGINEER; 

 
5. allow for partial utilization of the 

Work by OWNER; 
 
6. include testing and startup; and 
 
7. be maintained in effect until final 

payment is made unless otherwise agreed 
to in writing by OWNER, 
CONTRACTOR, and ENGINEER with 30 
days written notice to each other additional 
insured to whom a certificate of insurance 
has been issued. 

 
 B. OWNER shall purchase and maintain 
such boiler and machinery insurance or additional 
property insurance as may be required by the 
Supplementary Conditions or Laws and 
Regulations which will include the interests of 
OWNER, CONTRACTOR, Subcontractors, 
ENGINEER, ENGINEER’s Consultants, and any 
other individuals or entities identified in the 
Supplementary Conditions, each of whom is 
deemed to have an insurable interest and shall be 
listed as an insured or additional insured. 
 
 C. All the policies of insurance (and the 
certificates or other evidence thereof) required to 
be purchased and maintained in accordance with 
paragraph 5.06 will contain a provision or 
endorsement that the coverage afforded will not 
be canceled or materially changed or renewal 
refused until at least 30 days prior written notice 
has been given to OWNER and CONTRACTOR

and to each other additional insured to whom a 
certificate of insurance has been issued and will 
contain waiver provisions in accordance with 
paragraph 5.07. 
 
 D. OWNER shall not be responsible for 
purchasing and maintaining any property 
insurance specified in this paragraph 5.06 to 
protect the interests of CONTRACTOR, 
Subcontractors, or others in the Work to the 
extent of any deductible amounts that are 
identified in the Supplementary Conditions.  The 
risk of loss within such identified deductible 
amount will be borne by CONTRACTOR, 
Subcontractors, or others suffering any such loss, 
and if any of them wishes property insurance 
coverage within the limits of such amounts, each 
may purchase and maintain it at the purchaser’s 
own expense. 
 
 E. If CONTRACTOR requests in writing 
that other special insurance be included in the 
property insurance policies provided under 
paragraph 5.06, OWNER shall, if possible, 
include such insurance, and the cost thereof will 
be charged to CONTRACTOR by appropriate 
Change Order or Written Amendment.  Prior to 
commencement of the Work at the Site, OWNER 
shall in writing advise CONTRACTOR whether 
or not such other insurance has been procured by 
OWNER. 

5.07 Waiver of Rights 
 
 A. OWNER and CONTRACTOR intend 
that all policies purchased in accordance with 
paragraph 5.06 will protect OWNER, 
CONTRACTOR, Subcontractors, ENGINEER, 
ENGINEER’s Consultants, and all other 
individuals or entities identified in the Supple-
mentary Conditions to be listed as insureds or 
additional insureds  (and the officers, directors, 
partners, employees, agents, and other consultants 
and subcontractors of each and any of them) in 
such policies and will provide primary coverage 
for all losses and damages caused by the perils or 
causes of loss covered thereby.  All such policies 
shall contain provisions to the effect that in the 
event of 
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payment of any loss or damage the insurers will 
have no rights of recovery against any of the 
insureds or additional insureds thereunder.  
OWNER and CONTRACTOR waive all rights 
against each other and their respective officers, 
directors, partners, employees, agents, and other 
consultants and subcontractors of each and any of 
them for all losses and damages caused by, 
arising out of or resulting from any of the perils 
or causes of loss covered by such policies and any 
other property insurance applicable to the Work; 
and, in addition, waive all such rights against 
Subcontractors, ENGINEER, ENGINEER’s 
Consultants, and all other individuals or entities 
identified in the Supplementary Conditions to be 
listed as insureds or additional insureds (and the 
officers, directors, partners, employees, agents, 
and other consultants and subcontractors of each 
and any of them) under such policies for losses 
and damages so caused.  None of the above 
waivers shall extend to the rights that any party 
making such waiver may have to the proceeds of 
insurance held by OWNER as trustee or other-
wise payable under any policy so issued. 
 
 B.  OWNER waives all rights against 
CONTRACTOR, Subcontractors, ENGINEER, 
ENGINEER’s Consultants, and the officers, 
directors, partners, employees, agents, and other 
consultants and subcontractors of each and any of 
them for: 
 

1. loss due to business interruption, 
loss of use, or other consequential loss 
extending beyond direct physical loss or 
damage to OWNER’s property or the 
Work caused by, arising out of, or resulting 
from fire or other peril whether or not 
insured by OWNER; and 

 
2. loss or damage to the completed 

Project or part thereof caused by, arising 
out of, or resulting from fire or other 
insured peril or cause of loss covered by 
any property insurance maintained on the 
completed Project or part thereof by 
OWNER during partial utilization pursuant 
to paragraph 14.05, after Substantial Com-
pletion pursuant to

paragraph 14.04, or after final payment 
pursuant to paragraph 14.07. 

 
 C. Any insurance policy maintained by 
OWNER covering any loss, damage or 
consequential loss referred to in paragraph 5.07.B 
shall contain provisions to the effect that in the 
event of payment of any such loss, damage, or 
consequential loss, the insurers will have no 
rights of recovery against CONTRACTOR, Sub-
contractors, ENGINEER, or ENGINEER’s 
Consultants and the officers, directors, partners, 
employees, agents, and other consultants and 
subcontractors of each and any of them. 

5.08 Receipt and Application of 
Insurance Proceeds 
 
 A. Any insured loss under the policies of 
insurance required by paragraph 5.06 will be 
adjusted with OWNER and made payable to 
OWNER as fiduciary for the insureds, as their 
interests may appear, subject to the requirements 
of any applicable mortgage clause and of 
paragraph 5.08.B. OWNER shall deposit in a 
separate account any money so received and shall 
distribute it in accordance with such agreement as 
the parties in interest may reach.  If no other 
special agreement is reached, the damaged Work 
shall be repaired or replaced, the moneys so 
received applied on account thereof, and the 
Work and the cost thereof covered by an 
appropriate Change Order or Written 
Amendment. 
 
 B. OWNER as fiduciary shall have power to 
adjust and settle any loss with the insurers unless 
one of the parties in interest shall object in 
writing within 15 days after the occurrence of 
loss to OWNER’s exercise of this power.  If such 
objection be made, OWNER as fiduciary shall 
make settlement with the insurers in accordance 
with such agreement as the parties in interest may 
reach.  If no such agreement among the parties in 
interest is reached, OWNER as fiduciary shall 
adjust and settle the loss with the insurers and, if 
required in writing by any party in interest, 
OWNER as fiduciary shall give bond for the 
proper performance of such duties. 
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5.09 Acceptance of Bonds and Insurance; 
Option to Replace 
 
 A. If either OWNER or CONTRACTOR 
has any objection to the coverage afforded by or 
other provisions of the Bonds or insurance 
required to be purchased and maintained by the 
other party in accordance with Article 5 on the 
basis of non-conformance with the Contract 
Documents, the objecting party shall so notify the 
other party in writing within 10 days after receipt 
of the certificates (or other evidence requested) 
required by paragraph 2.05.C.  OWNER and 
CONTRACTOR shall each provide to the other 
such additional information in respect of 
insurance provided as the other may reasonably 
request.  If either party does not purchase or 
maintain all of the Bonds and insurance required 
of such party by the Contract Documents, such 
party shall notify the other party in writing of 
such failure to purchase prior to the start of the 
Work, or of such failure to maintain prior to any 
change in the required coverage.  Without 
prejudice to any other right or remedy, the other 
party may elect to obtain equivalent Bonds or 
insurance to protect such other party's interests at 
the expense of the party who was required to 
provide such coverage, and a Change Order shall 
be issued to adjust the Contract Price accordingly. 

5.10 Partial Utilization, 
Acknowledgment of Property Insurer 
 
 A. If OWNER finds it necessary to occupy 
or use a portion or portions of the Work prior to 
Substantial Completion of all the Work as 
provided in paragraph 14.05, no such use or occu-
pancy shall commence before the insurers 
providing the property insurance pursuant to 
paragraph 5.06 have acknowledged notice thereof 
and in writing effected any changes in coverage 
necessitated thereby.  The insurers providing the 
property insurance shall consent by endorsement 
on the policy or policies, but the property 
insurance shall not be canceled or permitted to 
lapse on account of any such partial use or 
occupancy. 

 
ARTICLE 6 - CONTRACTOR’S RE-

SPONSIBILITIES 

6.01 Supervision and Superintendence 
 
 A. CONTRACTOR shall supervise, inspect, 
and direct the Work competently and efficiently, 
devoting such attention thereto and applying such 
skills and expertise as may be necessary to 
perform the Work in accordance with the 
Contract Documents.  CONTRACTOR shall be 
solely responsible for the means, methods, 
techniques, sequences, and procedures of 
construction, but CONTRACTOR shall not be 
responsible for the negligence of OWNER or 
ENGINEER in the design or specification of a 
specific means, method, technique, sequence, or 
procedure of construction which is shown or 
indicated in and expressly required by the 
Contract Documents.  CONTRACTOR shall be 
responsible to see that the completed Work 
complies accurately with the Contract Docu-
ments. 
 
 B.  At all times during the progress of the 
Work, CONTRACTOR shall assign a competent 
resident superintendent thereto who shall not be 
replaced without written notice to OWNER and 
ENGINEER except under extraordinary 
circumstances.  The superintendent will be 
CONTRACTOR’s representative at the Site and 
shall have authority to act on behalf of 
CONTRACTOR.  All communications given to 
or received from the superintendent shall be 
binding on CONTRACTOR. 

6.02 Labor; Working Hours 
 
 A. CONTRACTOR shall provide 
competent, suitably qualified personnel to survey, 
lay out, and construct the Work as required by the 
Contract Documents.  CONTRACTOR shall at 
all times maintain good discipline and order at the 
Site. 
 
 B. Except as otherwise required for the 
safety or protection of persons or the Work or 
property at the Site or adjacent thereto, and 
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except as otherwise stated in the Contract Docu-
ments, all Work at the Site shall be performed 
during regular working hours, and CON-
TRACTOR will not permit overtime work or the 
performance of Work on Saturday, Sunday, or 
any legal holiday without OWNER’s written 
consent (which will not be unreasonably 
withheld) given after prior written notice to 
ENGINEER. 

6.03 Services, Materials, and Equipment 
 
 A. Unless otherwise specified in the General 
Requirements, CONTRACTOR shall provide and 
assume full responsibility for all services, 
materials, equipment, labor, transportation, 
construction equipment and machinery, tools, 
appliances, fuel, power, light, heat, telephone, 
water, sanitary facilities, temporary facilities, and 
all other facilities and incidentals necessary for 
the performance, testing, start-up, and completion 
of the Work. 
 
 B. All materials and equipment incorporated 
into the Work shall be as specified or, if not 
specified, shall be of good quality and new, 
except as otherwise provided in the Contract 
Documents.  All warranties and guarantees 
specifically called for by the Specifications shall 
expressly run to the benefit of OWNER.  If 
required by ENGINEER, CONTRACTOR shall 
furnish satisfactory evidence (including reports of 
required tests) as to the source, kind, and quality 
of materials and equipment.  All materials and 
equipment shall be stored, applied, installed, 
connected, erected, protected, used, cleaned, and 
conditioned in accordance with instructions of the 
applicable Supplier, except as otherwise may be 
provided in the Contract Documents. 

6.04 Progress Schedule 
 
 A. CONTRACTOR shall adhere to the 
progress schedule established in accordance with 
paragraph 2.07 as it may be adjusted from time to 
time as provided below. 
 

1. CONTRACTOR shall submit to 
ENGINEER for acceptance (to the extent

indicated in paragraph 2.07) proposed 
adjustments in the progress schedule that 
will not result in changing the Contract 
Times (or Milestones).  Such adjustments 
will conform generally to the progress 
schedule then in effect and additionally 
will comply with any provisions of the 
General Requirements applicable thereto. 

 
2. Proposed adjustments in the 

progress schedule that will change the 
Contract Times (or Milestones) shall be 
submitted in accordance with the 
requirements of Article 12.  Such adjust-
ments may only be made by a Change 
Order or Written Amendment in accor-
dance with Article 12. 

6.05 Substitutes and “Or-Equals” 
 
 A. Whenever an item of material or equip-
ment is specified or described in the Contract 
Documents by using the name of a proprietary 
item or the name of a particular Supplier, the 
specification or description is intended to 
establish the type, function, appearance, and 
quality required.  Unless the specification or 
description contains or is followed by words 
reading that no like, equivalent, or “or-equal” 
item or no substitution is permitted, other items of 
material or equipment or material or equipment of 
other Suppliers may be submitted to ENGINEER 
for review under the circumstances described 
below. 
 

1. “Or-Equal” Items: If in 
ENGINEER’s sole discretion an item of 
material or equipment proposed by CON-
TRACTOR is functionally equal to that 
named and sufficiently similar so that no 
change in related Work will be required, it 
may be considered by ENGINEER as an 
“or-equal” item, in which case review and 
approval of the proposed item may, in 
ENGINEER’s sole discretion, be accom-
plished without compliance with some or 
all of the requirements for approval of 
proposed substitute items.  For the 
purposes of this paragraph 6.05.A.1, a 
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 proposed item of material or equipment 
will be considered functionally equal to an 
item so named if:  

 
a. in the exercise of reasonable 

judgment ENGINEER determines that:  
(i) it is at least equal in quality, 
durability, appearance, strength, and 
design characteristics; (ii) it will 
reliably perform at least equally well 
the function imposed by the design 
concept of the completed Project as a 
functioning whole, and; 

 
b. CONTRACTOR certifies that: 

(i) there is no increase in cost to the 
OWNER;  and (ii) it will conform 
substantially, even with deviations, to 
the detailed requirements of the item 
named in the Contract Documents. 

 
2. Substitute Items 

 
a. If in ENGINEER’s sole 

discretion an item of material or 
equipment proposed by CON-
TRACTOR does not qualify as an 
“or-equal” item under paragraph 
6.05.A.1, it will be considered a 
proposed substitute item.   

 
b. CONTRACTOR shall submit 

sufficient information as provided 
below to allow ENGINEER to 
determine that the item of material or 
equipment proposed is essentially 
equivalent to that named and an accept-
able substitute therefor.  Requests for 
review of proposed substitute items of 
material or equipment will not be 
accepted by ENGINEER from anyone 
other than CONTRACTOR.  

 
c. The procedure for review by  

ENGINEER will be as set forth in 
paragraph 6.05.A.2.d, as supplemented 
in the General Requirements and as 
ENGINEER may decide is appropriate 
under the circumstances.     

d. CONTRACTOR shall first make 
written application to ENGINEER for 
review of a proposed substitute item of 
material or equipment that 
CONTRACTOR seeks to furnish or 
use.  The application shall certify that 
the proposed substitute item will 
perform adequately the functions and 
achieve the results called for by the 
general design, be similar in substance 
to that specified, and be suited to the 
same use as that specified.  The appli-
cation will state the extent, if any, to 
which the use of the proposed 
substitute item will prejudice 
CONTRACTOR’s achievement of 
Substantial Completion on time, 
whether or not use of the proposed 
substitute item in the Work will require 
a change in any of the Contract Docu-
ments (or in the provisions of any other 
direct contract with OWNER for work 
on the Project) to adapt the design to 
the proposed substitute item  and 
whether or not incorporation or use of 
the proposed substitute item in con-
nection with the Work is subject to 
payment of any license fee or royalty.  
All variations of the proposed substitute 
item from that specified will be identi-
fied in the application, and available 
engineering, sales, maintenance, repair, 
and replacement services will be 
indicated.  The application will also 
contain an itemized estimate of all costs 
or credits that will result directly or 
indirectly from use of such substitute 
item, including costs of redesign and 
claims of other contractors affected by 
any resulting change, all of which will 
be considered by ENGINEER in 
evaluating the proposed substitute item.  
ENGINEER may require CON-
TRACTOR to furnish additional data 
about the proposed substitute item. 

 
 B. Substitute Construction Methods or 
Procedures:  If a specific means, method, 
technique, sequence, or procedure of construction 
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is shown or indicated in and expressly required 
by the Contract Documents, CONTRACTOR 
may furnish or utilize a substitute means, method, 
technique, sequence, or procedure of construction 
approved by ENGINEER. CONTRACTOR shall 
submit sufficient information to allow 
ENGINEER, in ENGINEER’s sole discretion, to 
determine that the substitute proposed is 
equivalent to that expressly called for by the 
Contract Documents.  The procedure for review 
by ENGINEER will be similar to that provided in 
subparagraph 6.05.A.2. 
 
 C. Engineer’s Evaluation:  ENGINEER will 
be allowed a reasonable time within which to 
evaluate each proposal or submittal made 
pursuant to paragraphs 6.05.A and 6.05.B.  
ENGINEER will be the sole judge of acceptabili-
ty.  No “or-equal” or substitute will be ordered, 
installed or utilized until ENGINEER’s review is 
complete, which will be evidenced by either a 
Change Order for a substitute or an approved 
Shop Drawing for an “or equal.”  ENGINEER 
will advise CONTRACTOR in writing of any 
negative determination. 
 
 D. Special Guarantee:  OWNER may 
require CONTRACTOR to furnish at 
CONTRACTOR’s expense a special performance 
guarantee or other surety with respect to any 
substitute.  
 
 E. ENGINEER’s Cost Reimbursement:  
ENGINEER will record time required by ENGI-
NEER and ENGINEER’s Consultants in evalu-
ating substitute proposed or submitted by 
CONTRACTOR pursuant to paragraphs 6.05.A.2 
and 6.05.B and in making changes in the Contract 
Documents (or in the provisions of any other 
direct contract with OWNER for work on the 
Project) occasioned thereby.  Whether or not 
ENGINEER approves a substitute item so pro-
posed or submitted by CONTRACTOR, CON-
TRACTOR shall reimburse OWNER for the 
charges of ENGINEER and ENGINEER’s 
Consultants for evaluating each such proposed 
substitute. 
 
 F. CONTRACTOR’s Expense: 
CONTRACTOR shall provide all data in support

of any proposed substitute or “or-equal” at 
CONTRACTOR’s expense. 

6.06  Concerning Subcontractors, 
Suppliers, and Others 
 
 A. CONTRACTOR shall not employ any 
Subcontractor, Supplier, or other individual or 
entity (including those acceptable to OWNER as 
indicated in paragraph 6.06.B), whether initially 
or as a replacement, against whom OWNER may 
have reasonable objection.  CONTRACTOR 
shall not be required to employ any Sub-
contractor, Supplier, or other individual or entity 
to furnish or perform any of the Work against 
whom CONTRACTOR has reasonable objection. 
 
 B. If the Supplementary Conditions require 
the identity of certain Subcontractors, Suppliers, 
or other individuals or entities to be submitted to 
OWNER in advance for acceptance by OWNER 
by a specified date prior to the Effective Date of 
the Agreement, and if CONTRACTOR has 
submitted a list thereof in accordance with the 
Supplementary Conditions, OWNER’s 
acceptance (either in writing or by failing to make 
written objection thereto by the date indicated for 
acceptance or objection in the Bidding 
Documents or the Contract Documents) of any 
such Subcontractor, Supplier, or other individual 
or entity so identified may be revoked on the 
basis of reasonable objection after due 
investigation.  CONTRACTOR shall submit an 
acceptable replacement for the rejected 
Subcontractor, Supplier, or other individual or 
entity, and the Contract Price will be adjusted by 
the difference in the cost occasioned by such 
replacement, and an appropriate Change Order 
will be issued or Written Amendment signed.  No 
acceptance by OWNER of any such Subcon-
tractor, Supplier, or other individual or entity, 
whether initially or as a replacement, shall consti-
tute a waiver of any right of OWNER or ENGI-
NEER to reject defective Work. 
 
 C. CONTRACTOR shall be fully responsi-
ble to OWNER and ENGINEER for all acts and 
omissions of the Subcontractors, Suppliers, and 
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other individuals or entities performing or 
furnishing any of the Work just as 
CONTRACTOR is responsible for 
CONTRACTOR’s own acts and omissions.  
Nothing in the Contract Documents shall create 
for the benefit of any such Subcontractor, Suppli-
er, or other individual or entity any contractual 
relationship between OWNER or ENGINEER 
and any such Subcontractor, Supplier or other 
individual or entity, nor shall it create any 
obligation on the part of OWNER or ENGINEER 
to pay or to see to the payment of any moneys 
due any such Subcontractor, Supplier, or other 
individual or entity except as may otherwise be 
required by Laws and Regulations. 
 
 D. CONTRACTOR shall be solely respon-
sible for scheduling and coordinating the Work of 
Subcontractors, Suppliers, and other individuals 
or entities performing or furnishing any of the 
Work under a direct or indirect contract with 
CONTRACTOR.  
 
 E. CONTRACTOR shall require all 
Subcontractors, Suppliers, and such other 
individuals or entities performing or furnishing 
any of the Work to communicate with  ENGI-
NEER through CONTRACTOR. 
 
 F. The divisions and sections of the 
Specifications and the identifications of any 
Drawings shall not control CONTRACTOR in 
dividing the Work among Subcontractors or 
Suppliers or delineating the Work to be 
performed by any specific trade. 
 
 G. All Work performed for CONTRACTOR 
by a Subcontractor or Supplier will be pursuant to 
an appropriate agreement between 
CONTRACTOR and the Subcontractor or 
Supplier which specifically binds the 
Subcontractor or Supplier to the applicable terms 
and conditions of the Contract Documents for the 
benefit of OWNER and ENGINEER.  Whenever 
any such agreement is with a Subcontractor or 
Supplier who is listed as an additional insured on 
the property insurance provided in paragraph 
5.06, the agreement between the CONTRACTOR 
and the Subcontractor or Supplier will

contain provisions whereby the Subcontractor or 
Supplier waives all rights against OWNER, 
CONTRACTOR, ENGINEER, ENGINEER’s 
Consultants, and all other individuals or entities 
identified in the Supplementary Conditions to be 
listed as insureds or additional insureds (and the 
officers, directors, partners, employees, agents, 
and other consultants and subcontractors of each 
and any of them) for all losses and damages 
caused by, arising out of, relating to, or resulting 
from any of the perils or causes of loss covered 
by such policies and any other property insurance 
applicable to the Work.  If the insurers on any 
such policies require separate waiver forms to be 
signed by any Subcontractor or Supplier, 
CONTRACTOR will obtain the same. 

6.07 Patent Fees and Royalties 
 
 A. CONTRACTOR shall pay all license 
fees and royalties and assume all costs incident to 
the use in the performance of the Work or the 
incorporation in the Work of any invention, 
design, process, product, or device which is the 
subject of patent rights or copyrights held by 
others.  If a particular invention, design, process, 
product, or device is specified in the Contract 
Documents for use in the performance of the 
Work and if to the actual knowledge of OWNER 
or ENGINEER its use is subject to patent rights 
or copyrights calling for the payment of any 
license fee or royalty to others, the existence of 
such rights shall be disclosed by OWNER in the 
Contract Documents.  To the fullest extent 
permitted by Laws and Regulations, 
CONTRACTOR shall indemnify and hold 
harmless OWNER, ENGINEER, ENGINEER’s 
Consultants, and the officers, directors, partners, 
employees or agents, and other consultants of 
each and any of them from and against all claims, 
costs, losses, and damages (including but not 
limited to all fees and charges of engineers, 
architects, attorneys, and other professionals and 
all court or arbitration or other dispute resolution 
costs) arising out of or relating to any infringe-
ment of patent rights or copyrights incident to the 
use in the performance of the Work or resulting 
from the incorporation in the Work of any 
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invention, design, process, product, or device not 
specified in the Contract Documents. 

6.08 Permits 
 
 A. Unless otherwise provided in the Supple-
mentary Conditions, CONTRACTOR shall 
obtain and pay for all construction permits and 
licenses.  OWNER shall assist CONTRACTOR, 
when necessary, in obtaining such permits and 
licenses.  CONTRACTOR shall pay all 
governmental charges and inspection fees 
necessary for the prosecution of the Work which 
are applicable at the time of opening of Bids, or, 
if there are no Bids, on the Effective Date of the 
Agreement.  CONTRACTOR shall pay all 
charges of utility owners for connections to the 
Work, and OWNER shall pay all charges of such 
utility owners for capital costs related thereto, 
such as plant investment fees. 

6.09 Laws and Regulations 
 
 A. CONTRACTOR shall give all notices 
and comply with all Laws and Regulations 
applicable to the performance of the Work.  
Except where otherwise expressly required by 
applicable Laws and Regulations, neither 
OWNER nor ENGINEER shall be responsible 
for monitoring CONTRACTOR’s compliance 
with any Laws or Regulations. 
 
 B. If CONTRACTOR performs any Work 
knowing or having reason to know that it is 
contrary to Laws or Regulations, 
CONTRACTOR shall bear all claims, costs, 
losses, and damages (including but not limited to 
all fees and charges of engineers, architects, 
attorneys, and other professionals and all court or 
arbitration or other dispute resolution costs) 
arising out of or relating to such Work; however, 
it shall not be CONTRACTOR’s primary 
responsibility to make certain that the Specifica-
tions and Drawings are in accordance with Laws 
and Regulations, but this shall not relieve CON-
TRACTOR of CONTRACTOR’s obligations 
under paragraph 3.03. 
 

 C. Changes in Laws or Regulations not 
known at the time of opening of Bids (or, on the 
Effective Date of the Agreement if there were no 
Bids) having an effect on the cost or time of 
performance of the Work may be the subject of 
an adjustment in Contract Price or Contract 
Times.  If OWNER and CONTRACTOR are 
unable to agree on entitlement to or on the 
amount or extent, if any, of any such adjustment, 
a Claim may be made therefor as provided in 
paragraph 10.05. 

6.10 Taxes 
 
 A. CONTRACTOR shall pay all sales, con-
sumer, use, and other similar taxes required to be 
paid by CONTRACTOR in accordance with the 
Laws and Regulations of the place of the Project 
which are applicable during the performance of 
the Work. 

6.11 Use of Site and Other Areas 
 
 A. Limitation on Use of Site and Other 
Areas 
 

1. CONTRACTOR shall confine 
construction equipment, the storage of 
materials and equipment, and the 
operations of workers to the Site and other 
areas permitted by Laws and Regulations, 
and shall not unreasonably encumber the 
Site and other areas with construction 
equipment or other materials or equipment.  
CONTRACTOR shall assume full 
responsibility for any damage to any such 
land or area, or to the owner or occupant 
thereof, or of any adjacent land or areas 
resulting from the performance of the 
Work.   

 
2. Should any claim be made by 

any such owner or occupant because of the 
performance of the Work, CONTRAC-
TOR shall promptly settle with such other 
party by negotiation or otherwise resolve 
the claim by arbitration or other dispute 
resolution proceeding or at law. 
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3. To the fullest extent permitted by 
Laws and Regulations, CONTRACTOR 
shall indemnify and hold harmless 
OWNER, ENGINEER, ENGINEER’s 
Consultant, and the officers, directors, 
partners, employees, agents, and other 
consultants of each and any of them from 
and against all claims, costs, losses, and 
damages (including but not limited to all 
fees and charges of engineers, architects, 
attorneys, and other professionals and all 
court or arbitration or other dispute 
resolution costs) arising out of or relating 
to any claim or action, legal or equitable, 
brought by any such owner or occupant 
against OWNER, ENGINEER, or any 
other party indemnified hereunder to the 
extent caused by or based upon 
CONTRACTOR's performance of the 
Work. 

 
 B. Removal of Debris During Performance 
of the Work:  During the progress of the Work 
CONTRACTOR shall keep the Site and other 
areas free from accumulations of waste materials, 
rubbish, and other debris.  Removal and disposal 
of such waste materials, rubbish, and other debris 
shall conform to applicable Laws and 
Regulations. 
 
 C. Cleaning:  Prior to Substantial 
Completion of the Work CONTRACTOR shall 
clean the Site and make it ready for utilization by 
OWNER.  At the completion of the Work CON-
TRACTOR shall remove from the Site all tools, 
appliances, construction equipment and 
machinery, and surplus materials and shall restore 
to original condition all property not designated 
for alteration by the Contract Documents. 
 
 D. Loading Structures:  CONTRACTOR 
shall not load nor permit any part of any structure 
to be loaded in any manner that will endanger the 
structure, nor shall CONTRACTOR subject any 
part of the Work or adjacent property to stresses 
or pressures that will endanger it. 
 

6.12  Record Documents 
 
 A. CONTRACTOR shall maintain in a safe 
place at the Site one record copy of all Drawings, 
Specifications, Addenda, Written Amendments, 
Change Orders, Work Change Directives, Field 
Orders, and written interpretations and 
clarifications in good order and annotated to 
show changes made during construction.  These 
record documents together with all approved 
Samples and a counterpart of all approved Shop 
Drawings will be available to ENGINEER for 
reference.  Upon completion of the Work, these 
record documents, Samples, and Shop Drawings 
will be delivered to ENGINEER for OWNER. 

6.13 Safety and Protection 
 
 A. CONTRACTOR shall be solely 
responsible for initiating, maintaining and 
supervising all safety precautions and programs 
in connection with the Work.  CONTRACTOR 
shall take all necessary precautions for the safety 
of, and shall provide the necessary protection to 
prevent damage, injury or loss to: 
 

1. all persons on the  Site or who 
may be affected by the Work; 

 
2. all the Work and materials and 

equipment to be incorporated therein, 
whether in storage on or off the Site; and 

 
3. other property at the Site or 

adjacent thereto, including trees, shrubs, 
lawns, walks, pavements, roadways, 
structures, utilities, and Underground 
Facilities not designated for removal, 
relocation, or replacement in the course of 
construction. 

 
 B. CONTRACTOR shall comply with all 
applicable Laws and Regulations relating to the 
safety of persons or property, or to the protection 
of persons or property from damage, injury, or 
loss; and shall erect and maintain all necessary 
safeguards for such safety and protection.  
CONTRACTOR shall notify owners of adjacent 
property and of Underground Facilities and other 
utility owners when prosecution of the Work may 



     Page 30 of 57     
  

affect them, and shall cooperate with them in the 
protection, removal, relocation, and replacement 
of their property.  All damage, injury, or loss to 
any property referred to in paragraph 6.13.A.2 or 
6.13.A.3 caused, directly or indirectly, in whole 
or in part, by CONTRACTOR, any Subcon-
tractor, Supplier, or any other individual or entity 
directly or indirectly employed by any of them to 
perform any of the Work, or anyone for whose 
acts any of them may be liable, shall be remedied 
by CONTRACTOR (except damage or loss 
attributable to the fault of Drawings or 
Specifications or to the acts or omissions of 
OWNER or ENGINEER or ENGINEER’s Con-
sultant, or anyone employed by any of them, or 
anyone for whose acts any of them may be liable, 
and not attributable, directly or indirectly, in 
whole or in part, to the fault or negligence of 
CONTRACTOR or any Subcontractor, Supplier, 
or other individual or entity directly or indirectly 
employed by any of them).  CONTRACTOR’s 
duties and responsibilities for safety and for 
protection of the Work shall continue until such 
time as all the Work is completed and 
ENGINEER has issued a notice to OWNER and 
CONTRACTOR in accordance with paragraph 
14.07.B that the Work is acceptable (except as 
otherwise expressly provided in connection with 
Substantial Completion). 

6.14 Safety Representative 
 
 A. CONTRACTOR shall designate a 
qualified and experienced safety representative at 
the Site whose duties and responsibilities shall be 
the prevention of accidents and the maintaining 
and supervising of safety precautions and 
programs. 

6.15 Hazard Communication Programs 
 
 A. CONTRACTOR shall be responsible for 
coordinating any exchange of material safety data 
sheets or other hazard communication 
information required to be made available to or 
exchanged between or among employers at the 
Site in accordance with Laws or Regulations.

6.16 Emergencies 
 
 A. In emergencies affecting the safety or 
protection of persons or the Work or property at 
the Site or adjacent thereto, CONTRACTOR is 
obligated to act to prevent threatened damage, 
injury, or loss.  CONTRACTOR shall give 
ENGINEER prompt written notice if 
CONTRACTOR believes that any significant 
changes in the Work or variations from the 
Contract Documents have been caused thereby or 
are required as a result thereof.  If ENGINEER 
determines that a change in the Contract 
Documents is required because of the action 
taken by CONTRACTOR in response to such an 
emergency, a Work Change Directive or Change 
Order will be issued. 

6.17 Shop Drawings and Samples 
 
 A. CONTRACTOR shall submit Shop 
Drawings to ENGINEER for review and approval 
in accordance with the acceptable schedule of 
Shop Drawings and Sample submittals.  All 
submittals will be identified as ENGINEER may 
require and in the number of copies specified in 
the General Requirements.  The data shown on 
the Shop Drawings will be complete with respect 
to quantities, dimensions, specified performance 
and design criteria, materials, and similar data to 
show ENGINEER the services, materials, and 
equipment CONTRACTOR proposes to provide 
and to enable ENGINEER to review the informa-
tion for the limited purposes required by 
paragraph 6.17.E. 
 
 B. CONTRACTOR shall also submit 
Samples to ENGINEER for review and approval 
in accordance with the acceptable schedule of 
Shop Drawings and Sample submittals.  Each 
Sample will be identified clearly as to material, 
Supplier, pertinent data such as catalog numbers, 
and the use for which intended and otherwise as 
ENGINEER may require to enable ENGINEER 
to review the submittal for the limited purposes 
required by paragraph 6.17.E. The numbers of 
each Sample to be submitted will be as specified 
in the Specifications. 
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 C. Where a Shop Drawing or Sample is re-
quired by the Contract Documents or the 
schedule of Shop Drawings and Sample 
submittals acceptable to ENGINEER as required 
by paragraph 2.07, any related Work performed 
prior to ENGINEER’s review and approval of the 
pertinent submittal will be at the sole expense and 
responsibility of CONTRACTOR. 
 
 D. Submittal Procedures   
 

1. Before submitting each Shop 
Drawing or Sample, CONTRACTOR shall 
have determined and verified: 

 
a. all field measurements, 

quantities, dimensions, specified 
performance criteria, installation 
requirements, materials, catalog 
numbers, and similar information with 
respect thereto; 

 
b. all materials with respect to 

intended use, fabrication, shipping, 
handling, storage, assembly, and 
installation pertaining to the perfor-
mance of the Work; 

 
c. all information relative to means, 

methods, techniques, sequences, and 
procedures of construction and safety 
precautions and programs incident 
thereto; and 

 
d. CONTRACTOR shall also have 

reviewed and coordinated each Shop 
Drawing or Sample with other Shop 
Drawings and Samples and with the 
requirements of the Work and the 
Contract Documents. 

 
2. Each submittal shall bear a 

stamp or specific written indication that 
CONTRACTOR has satisfied 
CONTRACTOR’s obligations under the 
Contract Documents with respect to 
CONTRACTOR’s review and approval of 
that submittal. 

 

3. At the time of each submittal, 
CONTRACTOR shall give ENGINEER 
specific written notice of such variations, if 
any, that the Shop Drawing or Sample 
submitted may have from the requirements 
of the Contract Documents, such notice to 
be in a written communication separate 
from the submittal; and, in addition, shall 
cause a specific notation to be made on 
each Shop Drawing and Sample submitted 
to ENGINEER for review and approval of 
each such variation.  

 
 E. ENGINEER’s Review 
 

1. ENGINEER will timely review 
and approve Shop Drawings and Samples 
in accordance with the schedule of Shop 
Drawings and Sample submittals 
acceptable to ENGINEER.  ENGINEER’s 
review and approval will be only to deter-
mine if the items covered by the submittals 
will, after installation or incorporation in 
the Work, conform to the information 
given in the Contract Documents and be 
compatible with the design concept of the 
completed Project as a functioning whole 
as indicated by the Contract Documents.   

 
2. ENGINEER’s review and 

approval will not extend to means, meth-
ods, techniques, sequences, or procedures 
of construction (except where a particular 
means, method, technique, sequence, or 
procedure of construction is specifically 
and expressly called for by the Contract 
Documents) or to safety precautions or 
programs incident thereto.  The review and 
approval of a separate item as such will not 
indicate approval of the assembly in which 
the item functions. 

 
3. ENGINEER’s review and 

approval of Shop Drawings or Samples 
shall not relieve CONTRACTOR from 
responsibility for any variation from the 
requirements of the Contract Documents 
unless CONTRACTOR has in writing 
called ENGINEER’s attention to each such 
variation at the time of each 



     Page 32 of 57     
  

 submittal as required by paragraph 
6.17.D.3 and ENGINEER has given 
written approval of each such variation by 
specific written notation thereof 
incorporated in or accompanying the Shop 
Drawing or Sample approval; nor will any 
approval by ENGINEER relieve CON-
TRACTOR from responsibility for 
complying with the requirements of 
paragraph 6.17.D.1. 

 
 F. Resubmittal Procedures 
 

1. CONTRACTOR shall make 
corrections required by ENGINEER and 
shall return the required number of cor-
rected copies of Shop Drawings and sub-
mit as required new Samples for review 
and approval. CONTRACTOR shall direct 
specific attention in writing to revisions 
other than the corrections called for by 
ENGINEER on previous submittals. 

6.18 Continuing the Work 
 
 A. CONTRACTOR shall carry on the Work 
and adhere to the progress schedule during all 
disputes or disagreements with OWNER.  No 
Work shall be delayed or postponed pending 
resolution of any disputes or disagreements, 
except as permitted by paragraph 15.04 or as 
OWNER and CONTRACTOR may otherwise 
agree in writing. 

6.19 CONTRACTOR’s General Warranty 
and Guarantee 
 
 A. CONTRACTOR warrants and guaran-
tees to OWNER, ENGINEER, and ENGINEER’s 
Consultants that all Work will be in accordance 
with the Contract Documents and will not be 
defective.  CONTRACTOR’s warranty and 
guarantee hereunder excludes defects or damage 
caused by: 
 

1. abuse, modification, or improper 
maintenance or operation by persons other 
than CONTRACTOR, Subcontractors,

Suppliers, or any other individual or entity 
for whom CONTRACTOR is responsible; 
or  

 
2. normal wear and tear under 

normal usage. 
 
 B. CONTRACTOR’s obligation to perform 
and complete the Work in accordance with the 
Contract Documents shall be absolute.  None of 
the following will constitute an acceptance of 
Work that is not in accordance with the Contract 
Documents or a release of CONTRACTOR’s 
obligation to perform the Work in accordance 
with the Contract Documents: 
 

1. observations by ENGINEER; 
 
2. recommendation by ENGINEER 

or payment by OWNER of any progress or 
final payment; 

 
3. the issuance of a certificate of 

Substantial Completion by ENGINEER or 
any payment related thereto by OWNER;  

 
4. use or occupancy of the Work or 

any part thereof by OWNER; 
 
5. any acceptance by OWNER or 

any failure to do so; 
 
6. any review and approval of a 

Shop Drawing or Sample submittal or the 
issuance of a notice of acceptability by 
ENGINEER; 

 
7. any inspection, test, or approval 

by others; or 
 
8. any correction of defective Work 

by OWNER. 

6.20 Indemnification 
 
 A. To the fullest extent permitted by Laws 
and Regulations, CONTRACTOR shall indem-
nify and hold harmless OWNER, ENGINEER, 
ENGINEER’s Consultants, and the officers, 
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directors, partners, employees, agents, and other 
consultants and subcontractors of each and any of 
them from and against all claims, costs, losses, 
and damages (including but not limited to all fees 
and charges of engineers, architects, attorneys, 
and other professionals and all court or arbitration 
or other dispute resolution costs) arising out of or 
relating to the performance of the Work, provided 
that any such claim, cost, loss, or damage: 
 

1. is attributable to bodily injury, 
sickness, disease, or death, or to injury to 
or destruction of tangible property (other 
than the Work itself), including the loss of 
use resulting therefrom; and  

 
2.  is caused in whole or in part by 

any negligent act or omission of 
CONTRACTOR, any Subcontractor, any 
Supplier, or any individual or entity 
directly or indirectly employed by any of 
them to perform any of the Work or 
anyone for whose acts any of them may be 
liable, regardless of whether or not caused 
in part by any negligence or omission of an 
individual or entity indemnified hereunder 
or whether liability is imposed upon such 
indemnified party by Laws and 
Regulations regardless of the negligence of 
any such individual or entity. 

 
 B. In any and all claims against OWNER or 
ENGINEER or any of their respective 
consultants, agents, officers, directors, partners, 
or employees by any employee (or the survivor or 
personal representative of such employee) of 
CONTRACTOR, any Subcontractor, any 
Supplier, or any individual or entity directly or 
indirectly employed by any of them to perform 
any of the Work, or anyone for whose acts any of 
them may be liable, the indemnification 
obligation under paragraph 6.20.A shall not be 
limited in any way by any limitation on the 
amount or type of damages, compensation, or 
benefits payable by or for CONTRACTOR or 
any such Subcontractor, Supplier, or other 
individual or entity under workers’ compensation 
acts, disability benefit acts, or other employee 
benefit acts.

 
 C. The indemnification obligations of CON-
TRACTOR under paragraph 6.20.A shall not 
extend to the liability of ENGINEER and 
ENGINEER’s Consultants or to the officers, 
directors, partners, employees, agents, and other 
consultants and subcontractors of each and any of 
them arising out of: 
 

1. the preparation or approval of, or 
the failure to prepare or approve, maps, 
Drawings, opinions, reports, surveys, 
Change Orders, designs, or Specifications; 
or 

 
2. giving directions or instructions, 

or failing to give them, if that is the 
primary cause of the injury or damage. 

 
 

ARTICLE 7 - OTHER WORK 

7.01 Related Work at Site 
 
 A. OWNER may perform other work related 
to the Project at the Site by OWNER’s 
employees, or let other direct contracts therefor, 
or have other work performed by utility owners.  
If  such other work is not noted in the Contract 
Documents, then:  
 

1. written notice thereof will be 
given to CONTRACTOR prior to starting 
any such other work; and  

 
2. if OWNER and CONTRACTOR 

are unable to agree on entitlement to or on 
the amount or extent, if any, of any 
adjustment in the Contract Price or 
Contract Times that should be allowed as a 
result of such other work, a Claim may be 
made therefor as provided in  paragraph 
10.05.   

 
 B. CONTRACTOR shall afford each other 
contractor who is a party to such a direct contract 
and each utility owner (and OWNER, if OWNER 
is performing the other work with OWNER’s 
employees) proper and safe access to the Site and 
a reasonable opportunity for the 
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introduction and storage of materials and 
equipment and the execution of such other work 
and shall properly coordinate the Work with 
theirs.  Unless otherwise provided in the Contract 
Documents, CONTRACTOR shall do all cutting, 
fitting, and patching of the Work that may be 
required to properly connect or otherwise make 
its several parts come together and properly 
integrate with such other work.  CONTRACTOR 
shall not endanger any work of others by cutting, 
excavating, or otherwise altering their work and 
will only cut or alter their work with the written 
consent of ENGINEER and the others whose 
work will be affected.  The duties and 
responsibilities of CONTRACTOR under this 
paragraph are for the benefit of such utility 
owners and other contractors to the extent that 
there are comparable provisions for the benefit of 
CONTRACTOR in said direct contracts between 
OWNER and such utility owners and other 
contractors. 
 
 C. If the proper execution or results of any 
part of CONTRACTOR’s Work depends upon 
work performed by others under this Article 7, 
CONTRACTOR shall inspect such other work 
and promptly report to ENGINEER in writing 
any delays, defects, or deficiencies in such other 
work that render it unavailable or unsuitable for 
the proper execution and results of 
CONTRACTOR’s Work.  CONTRACTOR’s 
failure to so report will constitute an acceptance 
of such other work as fit and proper for 
integration with CONTRACTOR’s Work except 
for latent defects and deficiencies in such other 
work. 

7.02 Coordination 
 
 A. If OWNER intends to contract with 
others for the performance of other work on the 
Project at the Site, the following will be set forth 
in Supplementary Conditions: 
 

1. the individual or entity who will 
have authority and responsibility for 
coordination of the activities among the 
various contractors will be identified; 

2. the specific matters to be 
covered by such authority and 
responsibility will be itemized; and 

 
3. the extent of such authority and 

responsibilities will be provided. 
 
 B. Unless otherwise provided in the 
Supplementary Conditions, OWNER shall have 
sole authority and responsibility for such 
coordination. 
 

ARTICLE 8 - OWNER’S 
RESPONSIBILITIES 

8.01 Communications to Contractor 
 
 A. Except as otherwise provided in these 
General Conditions, OWNER shall issue all 
communications to CONTRACTOR through 
ENGINEER. 

8.02 Replacement of ENGINEER 
 
 A. In case of termination of the employment 
of ENGINEER, OWNER shall appoint an 
engineer to whom CONTRACTOR makes no 
reasonable objection, whose status under the 
Contract Documents shall be that of the former 
ENGINEER. 

8.03 Furnish Data 
 
 A. OWNER shall promptly furnish the data 
required of OWNER under the Contract 
Documents. 

8.04 Pay Promptly When Due 
 
 A. OWNER shall make payments to 
CONTRACTOR promptly when they are due as 
provided in paragraphs 14.02.C and 14.07.C. 
 

8.05 Lands and Easements; Reports and 
Tests 
 
 A. OWNER’s duties in respect of providing 
lands and easements and providing engineering 
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surveys to establish reference points are set forth 
in paragraphs 4.01 and 4.05. Paragraph 4.02 
refers to OWNER’s identifying and making 
available to CONTRACTOR copies of reports of 
explorations and tests of subsurface conditions 
and drawings of physical conditions in or relating 
to existing surface or subsurface structures at or 
contiguous to the Site that have been utilized by 
ENGINEER in preparing the Contract 
Documents. 

8.06 Insurance 
 
 A. OWNER’s responsibilities, if any, in 
respect to purchasing and maintaining liability 
and property insurance are set forth in Article 5. 

8.07 Change Orders 
 
 A. OWNER is obligated to execute Change 
Orders as indicated in paragraph 10.03. 

8.08 Inspections, Tests, and Approvals 
 
 A. OWNER’s responsibility in respect to 
certain inspections, tests, and approvals is set 
forth in paragraph 13.03.B. 

8.09 Limitations on OWNER’s 
Responsibilities 
 
 A. The OWNER shall not supervise, direct, 
or have control or authority over, nor be 
responsible for, CONTRACTOR’s means, 
methods, techniques, sequences, or procedures of 
construction, or the safety precautions and 
programs incident thereto, or for any failure of 
CONTRACTOR to comply with Laws and 
Regulations applicable to the performance of the 
Work.  OWNER will not be responsible for 
CONTRACTOR’s failure to perform  the Work 
in accordance with the Contract Documents. 

8.10 Undisclosed Hazardous 
Environmental Condition 
 
 A. OWNER’s responsibility in respect to an 
undisclosed Hazardous Environmental Condition 
is set forth in paragraph 4.06.

8.11 Evidence of Financial 
Arrangements 
 
 A. If and to the extent OWNER has agreed 
to furnish CONTRACTOR reasonable evidence 
that financial arrangements have been made to 
satisfy OWNER’s obligations under the Contract 
Documents, OWNER’s responsibility in respect 
thereof will be as set forth in the Supplementary 
Conditions. 
 
 

ARTICLE 9 - ENGINEER’S STATUS 
DURING CONSTRUCTION 

9.01 OWNER’S Representative 
 
 A. ENGINEER will be OWNER’s 
representative during the construction period.  
The duties and responsibilities and the limitations 
of authority of ENGINEER as OWNER’s 
representative during construction are set forth in 
the Contract Documents and will not be changed 
without written consent of OWNER and 
ENGINEER. 

9.02 Visits to Site 
 
 A. ENGINEER will make visits to the Site 
at intervals appropriate to the various stages of 
construction as ENGINEER deems necessary in 
order to observe as an experienced and qualified 
design professional the progress that has been 
made and the quality of the various aspects of 
CONTRACTOR’s executed Work.  Based on 
information obtained during such visits and 
observations, ENGINEER, for the benefit of 
OWNER, will determine, in general, if the Work 
is proceeding in accordance with the Contract 
Documents.  ENGINEER will not be required to 
make exhaustive or continuous  inspections on 
the Site to check the quality or quantity of the 
Work.  ENGINEER’s efforts will be directed 
toward providing for OWNER a greater degree of 
confidence that the completed Work will conform 
generally to the Contract Documents.  On the 
basis of such visits and observations, ENGINEER 
will keep OWNER informed of the 



     Page 36 of 57     
  

progress of the Work and will endeavor to guard 
OWNER against defective Work. 
 
 B. ENGINEER’s visits and observations are 
subject to all the limitations on ENGINEER’s 
authority and responsibility set forth in paragraph 
9.10, and particularly, but without limitation, 
during or as a result of ENGINEER's  visits or 
observations of CONTRACTOR's Work 
ENGINEER will not supervise, direct, control, or 
have authority over or be responsible for 
CONTRACTOR’s means, methods, techniques, 
sequences, or procedures of construction, or the 
safety precautions and programs incident thereto, 
or for any failure of CONTRACTOR to comply 
with Laws and Regulations applicable to the 
performance of the Work. 

9.03 Project Representative 
 
 A. If OWNER and ENGINEER agree, 
ENGINEER will furnish a Resident Project 
Representative to assist ENGINEER in providing 
more extensive observation of the Work.  The 
responsibilities and authority and limitations 
thereon of any such Resident Project 
Representative and assistants will be as provided 
in paragraph 9.10 and in the Supplementary 
Conditions.  If OWNER designates another 
representative or agent to represent OWNER at 
the Site who is not ENGINEER’s Consultant, 
agent or employee, the responsibilities and 
authority and limitations thereon of such other 
individual or entity will be as provided in the 
Supplementary Conditions. 

9.04 Clarifications and Interpretations 
 
 A. ENGINEER will issue with reasonable 
promptness such written clarifications or 
interpretations of the requirements of the 
Contract Documents as ENGINEER may deter-
mine necessary, which shall be consistent with 
the intent of and reasonably inferable from the 
Contract Documents.  Such written clarifications 
and interpretations will be binding on OWNER 
and CONTRACTOR.  If OWNER and CON-
TRACTOR are unable to agree on entitlement to 
or on the amount or extent, if any, of any

adjustment in the Contract Price or Contract 
Times, or both, that should be allowed as a result 
of a written clarification or interpretation, a Claim 
may be made therefor as provided in paragraph 
10.05. 

9.05 Authorized Variations in Work 
 
 A. ENGINEER may authorize minor varia-
tions in the Work from the requirements of the 
Contract Documents which do not involve an 
adjustment in the Contract Price or the Contract 
Times and are compatible with the design 
concept of the completed Project as a functioning 
whole as indicated by the Contract Documents.  
These may be accomplished by a Field Order and 
will be binding on OWNER and also on CON-
TRACTOR, who shall perform the Work in-
volved promptly.  If OWNER and CONTRAC-
TOR are unable to agree on entitlement to or on 
the amount or extent, if any, of any adjustment in 
the Contract Price or Contract Times, or both, as 
a result of  a Field Order, a Claim may be made 
therefor as provided in paragraph 10.05. 

9.06 Rejecting Defective Work 
 
 A. ENGINEER will have authority to disap-
prove or reject Work which ENGINEER believes 
to be defective, or that ENGINEER believes will 
not produce a completed Project that conforms to 
the Contract Documents or that will prejudice the 
integrity of the design concept of the completed 
Project as a functioning whole as indicated by the 
Contract Documents.  ENGINEER will also have 
authority to require special inspection or testing 
of the Work as provided in paragraph 13.04, 
whether or not the Work is fabricated, installed, 
or completed. 

9.07 Shop Drawings, Change Orders and 
Payments 
 
 A. In connection with ENGINEER’s 
authority as to Shop Drawings and Samples, see 
paragraph 6.17. 
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 B. In connection with ENGINEER’s 
authority as to Change Orders, see Articles 10, 
11, and 12. 
 
 C. In connection with ENGINEER’s 
authority as to Applications for Payment, see 
Article 14. 
 
9.08  Determinations for Unit Price Work 
 
 A. ENGINEER will determine the actual 
quantities and classifications of Unit Price Work 
performed by CONTRACTOR.  ENGINEER will 
review with CONTRACTOR the ENGINEER’s 
preliminary determinations on such matters 
before rendering a written decision thereon (by 
recommendation of an Application for Payment 
or otherwise).  ENGINEER’s written decision 
thereon will be final and binding (except as 
modified by ENGINEER to reflect changed 
factual conditions or more accurate data) upon 
OWNER and CONTRACTOR, subject to the 
provisions of paragraph 10.05. 

9.09 Decisions on Requirements of 
Contract Documents and Acceptability of 
Work 
 
 A. ENGINEER will be the initial interpreter 
of the requirements of the Contract Documents 
and judge of the acceptability of the Work 
thereunder.  Claims, disputes and other matters 
relating to the acceptability of the Work, the 
quantities and classifications of Unit Price Work, 
the interpretation of the requirements of the 
Contract Documents pertaining to the 
performance of the Work, and Claims seeking 
changes in the Contract Price or Contract Times 
will be referred initially to ENGINEER in 
writing, in accordance with the provisions of 
paragraph 10.05, with a request for a formal 
decision.    
 
 B. When functioning as interpreter and 
judge under this paragraph 9.09, ENGINEER will 
not show partiality to OWNER or CONTRAC-
TOR and will not be liable in connection with 
any interpretation or decision rendered in good 
faith in such capacity.  The

rendering of a decision by ENGINEER pursuant 
to this paragraph 9.09 with respect to any such 
Claim, dispute, or other matter (except any which 
have been waived by the making or acceptance of 
final payment as provided in paragraph 14.07) 
will be a condition precedent to any exercise by 
OWNER or CONTRACTOR of such rights or 
remedies as either may otherwise have under the 
Contract Documents or by Laws or Regulations 
in respect of any such Claim, dispute, or other 
matter.  

9.10 Limitations on ENGINEER’s 
Authority and Responsibilities 
 
 A. Neither ENGINEER’s authority or 
responsibility under this Article 9 or under any 
other provision of the Contract Documents nor 
any decision made by ENGINEER in good faith 
either to exercise or not exercise such authority or 
responsibility or the undertaking, exercise, or 
performance of any authority or responsibility by 
ENGINEER shall create, impose, or give rise to 
any duty in contract, tort, or otherwise owed by 
ENGINEER to CONTRACTOR, any Subcon-
tractor, any Supplier, any other individual or 
entity, or to any surety for or employee or agent 
of any of them. 
 
 B. ENGINEER will not supervise,  direct, 
control, or have authority over or be responsible 
for CONTRACTOR’s means, methods, 
techniques, sequences, or procedures of 
construction, or the safety precautions and 
programs incident thereto, or for any failure of 
CONTRACTOR to comply with Laws and 
Regulations applicable to the performance of the 
Work.  ENGINEER will not be responsible for 
CONTRACTOR’s failure to perform the Work in 
accordance with the Contract Documents. 
 
 C. ENGINEER will not be responsible for 
the acts or omissions of CONTRACTOR or of 
any Subcontractor, any Supplier, or of any other 
individual or entity performing  any of the Work. 
 
 D. ENGINEER’s review of the final 
Application for Payment and accompanying 
documentation and all maintenance and operating 
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instructions, schedules, guarantees, Bonds, 
certificates of inspection, tests and approvals, and 
other documentation required to be delivered by 
paragraph 14.07.A will only be to determine 
generally that their content complies with the 
requirements of, and in the case of certificates of 
inspections, tests, and approvals that the results 
certified indicate compliance with, the Contract 
Documents. 
 
 E. The limitations upon authority and 
responsibility set forth in this paragraph 9.10 
shall also apply to ENGINEER’s Consultants, 
Resident Project Representative, and assistants. 
 

ARTICLE 10 - CHANGES IN THE 
WORK; CLAIMS 

10.01 Authorized Changes in the Work 
 
 A. Without invalidating the Agreement and 
without notice to any surety, OWNER may, at 
any time or from time to time, order additions, 
deletions, or revisions in the Work by a Written 
Amendment, a Change Order, or a Work Change 
Directive.  Upon receipt of any such document, 
CONTRACTOR shall promptly proceed with the 
Work involved which will be performed under 
the applicable conditions of the Contract 
Documents (except as otherwise specifically 
provided). 
 
 B. If OWNER and CONTRACTOR are 
unable to agree on entitlement to, or on the 
amount or extent, if any, of an adjustment in the 
Contract Price or Contract Times, or both, that 
should be allowed as a result of a Work Change 
Directive, a Claim may be made therefor as 
provided in paragraph 10.05. 

10.02 Unauthorized Changes in the Work 
 
 A. CONTRACTOR shall not be entitled to 
an increase in the Contract Price or an extension 
of the Contract Times with respect to any work 
performed that is not required by the Contract 
Documents as amended, modified, or 
supplemented as provided in paragraph 3.04, 
except in the case of an emergency as provided in

paragraph 6.16 or in the case of uncovering Work 
as provided in paragraph 13.04.B. 

10.03 Execution of Change Orders 
 
 A. OWNER and CONTRACTOR shall 
execute appropriate Change Orders recommended 
by ENGINEER (or Written Amendments) 
covering: 
 

1. changes in the Work which are: 
(i) ordered by OWNER pursuant to 
paragraph 10.01.A, (ii) required because of 
acceptance of defective Work under para-
graph 13.08.A or OWNER’s correction of 
defective Work under paragraph 13.09, or 
(iii) agreed to by the parties; 

 
2. changes in the Contract Price or 

Contract Times which are agreed to by the 
parties, including any undisputed sum or 
amount of time for Work actually 
performed in accordance with a Work 
Change Directive; and 

 
3. changes in the Contract Price or 

Contract Times which embody the 
substance of any written decision rendered 
by ENGINEER pursuant to paragraph 
10.05; provided that, in lieu of executing 
any such Change Order, an appeal may be 
taken from any such decision in accor-
dance with the provisions of the Contract 
Documents and applicable Laws and 
Regulations, but during any such appeal, 
CONTRACTOR shall carry on the Work 
and adhere to the progress schedule as 
provided in paragraph 6.18.A. 

10.04 Notification to Surety 
 
 A. If notice of any change affecting the 
general scope of the Work or the provisions of 
the Contract Documents (including, but not 
limited to, Contract Price or Contract Times) is 
required by the provisions of any Bond to be 
given to a surety, the giving of any such notice 
will be CONTRACTOR’s responsibility. The 
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amount of each applicable Bond will be adjusted  
to reflect the effect of any such change. 

10.05 Claims and Disputes 
 
 A. Notice:  Written notice stating the 
general nature of each Claim, dispute, or other 
matter shall be delivered by the claimant to 
ENGINEER and the other party to the Contract 
promptly (but in no event later than 30 days) after 
the start of the event giving rise thereto.  Notice 
of the amount or extent of the Claim, dispute, or 
other matter with supporting data shall be 
delivered to the ENGINEER and the other party 
to the Contract within 60 days after the start of 
such event (unless ENGINEER allows additional 
time for claimant to submit additional or more 
accurate data in support of such Claim, dispute, 
or other matter).  A Claim for an adjustment in 
Contract Price shall be prepared in accordance 
with the provisions of paragraph 12.01.B.  A 
Claim for an adjustment in Contract Time shall 
be prepared in accordance with the provisions of 
paragraph 12.02.B.  Each Claim shall be accom-
panied by claimant's written statement that the 
adjustment claimed is the entire adjustment to 
which the claimant believes it is entitled as a 
result of said event.  The opposing party shall 
submit any response to ENGINEER and the 
claimant within 30 days after receipt of the 
claimant’s last submittal (unless ENGINEER 
allows additional time). 
 
 B. ENGINEER’s Decision:   ENGINEER 
will render a formal decision in writing within 30 
days after receipt of the last submittal of the 
claimant or the last submittal of the opposing 
party, if any.  ENGINEER’s written decision on 
such Claim, dispute, or other matter will be final 
and binding upon OWNER and CONTRACTOR 
unless: 
 

1. an appeal from ENGINEER’s 
decision is taken within the time limits and 
in accordance with the dispute resolution 
procedures set forth in Article 16; or 

 
2. if no such dispute resolution 

procedures have been set forth in Article

16, a written notice of intention to appeal 
from ENGINEER’s written decision is 
delivered by OWNER or CONTRACTOR 
to the other and to ENGINEER within 30 
days after the date of such decision, and a 
formal proceeding is instituted by the 
appealing party in a forum of competent 
jurisdiction within 60 days after the date of 
such decision or within 60 days after 
Substantial Completion, whichever is later 
(unless otherwise agreed in writing by 
OWNER and CONTRACTOR), to 
exercise such rights or remedies as the 
appealing party may have with respect to 
such Claim, dispute, or other matter in 
accordance with applicable Laws and 
Regulations.  

 
 C. If ENGINEER does not render a formal 
decision in writing within the time stated in 
paragraph 10.05.B, a decision denying the Claim 
in its entirety shall be deemed to have been issued 
31 days after receipt of the last submittal of  the 
claimant or the last submittal of the opposing 
party, if any. 
 
 D. No Claim for an adjustment in Contract 
Price or Contract Times (or Milestones) will be 
valid if not submitted in accordance with this 
paragraph 10.05. 
 

ARTICLE 11 - COST OF THE WORK; 
CASH ALLOWANCES; UNIT PRICE 

WORK 

11.01 Cost of the Work 
 
 A. Costs Included:  The term Cost of the 
Work means the sum of all costs necessarily 
incurred and paid by CONTRACTOR in the 
proper performance of the Work.  When the value 
of any Work covered by a Change Order or when 
a Claim for an adjustment in Contract Price is 
determined on the basis of Cost of the Work, the 
costs to be reimbursed to CONTRACTOR will be 
only those additional or incremental costs 
required because of the change in the Work or 
because of the event giving rise to the Claim.  
Except as otherwise may be agreed to in writing 
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by OWNER, such costs shall be in amounts no 
higher than those prevailing in the locality of the 
Project, shall include only the following items, 
and shall not include any of the costs itemized in 
paragraph 11.01.B. 
 

1. Payroll costs for employees in 
the direct employ of CONTRACTOR in 
the performance of the Work under 
schedules of job classifications agreed 
upon by OWNER and CONTRACTOR.  
Such employees shall include without 
limitation superintendents, foremen, and 
other personnel employed full time at the 
Site.  Payroll costs for employees not 
employed full time on the Work shall be 
apportioned on the basis of their time spent 
on the Work.  Payroll costs shall include, 
but not be limited to, salaries and wages 
plus the cost of fringe benefits, which shall 
include social security contributions, 
unemployment, excise, and payroll taxes, 
workers’ compensation, health and 
retirement benefits, bonuses, sick leave, 
vacation and holiday pay applicable 
thereto.  The expenses of performing Work 
outside of regular working hours, on 
Saturday, Sunday, or legal holidays, shall 
be included in the above to the extent 
authorized by OWNER. 

 
2. Cost of all materials and 

equipment furnished and incorporated in 
the Work, including costs of transportation 
and storage thereof, and Suppliers’ field 
services required in connection therewith.  
All cash discounts shall accrue to 
CONTRACTOR unless OWNER deposits 
funds with CONTRACTOR with which to 
make payments, in which case the cash 
discounts shall accrue to OWNER.  All 
trade discounts, rebates and refunds and 
returns from sale of surplus materials and 
equipment shall accrue to OWNER, and 
CONTRACTOR shall make provisions so 
that they may be obtained. 

 
3. Payments made by 

CONTRACTOR to  Subcontractors for 
Work performed  by Subcontractors.  If

required by OWNER, CONTRACTOR 
shall obtain competitive bids from 
subcontractors acceptable to OWNER and 
CONTRACTOR and shall deliver such 
bids to OWNER, who will then determine, 
with the advice of ENGINEER, which 
bids, if any, will be acceptable.  If any 
subcontract provides that the 
Subcontractor is to be paid on the basis of 
Cost of the Work plus a fee, the 
Subcontractor’s Cost of the Work and fee 
shall be determined in the same manner as 
CONTRACTOR’s Cost of the Work and 
fee as provided in this paragraph 11.01. 

 
4. Costs of special consultants 

(including but not limited to engineers, 
architects, testing laboratories, surveyors, 
attorneys, and accountants) employed for 
services specifically related to the Work. 

 
5. Supplemental costs including the 

following: 
 

a. The proportion of necessary 
transportation, travel, and subsistence ex-
penses of CONTRACTOR’s employees 
incurred in discharge of duties connected 
with the Work. 

 
b. Cost, including transportation 

and maintenance, of all materials, supplies, 
equipment, machinery, appliances, office, 
and temporary facilities at the Site, and 
hand tools not owned by the workers, 
which are consumed in the performance of 
the Work, and cost, less market value, of 
such items used but not consumed which 
remain the property of CONTRACTOR. 

 
c.  Rentals of all construction 

equipment and machinery, and the parts 
thereof whether rented from CONTRAC-
TOR or others in accordance with rental 
agreements approved by OWNER with the 
advice of ENGINEER, and the costs of 
transportation, loading, unloading, 
assembly, dismantling, and removal there-
of.  All such costs shall be in accordance 
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 with the terms of said rental agreements.  
The rental of any such equipment, ma-
chinery, or parts shall cease when the use 
thereof is no longer necessary for the 
Work. 

 
d. Sales, consumer, use, and other 

similar taxes related to the Work, and for 
which CONTRACTOR is liable, imposed 
by Laws and Regulations. 

 
e . Deposits lost for causes other 

than negligence of CONTRACTOR, any 
Subcontractor, or anyone directly or 
indirectly employed by any of them or for 
whose acts any of them may be liable, and 
royalty payments and fees for permits and 
licenses. 

 
f.  Losses and damages (and related 

expenses) caused by damage to the Work, 
not compensated by insurance or 
otherwise, sustained by CONTRACTOR 
in connection with the performance of the 
Work (except losses and damages within 
the deductible amounts of property 
insurance established in accordance with 
paragraph 5.06.D), provided such losses 
and damages have resulted from causes 
other than the negligence of 
CONTRACTOR, any Subcontractor, or 
anyone directly or indirectly employed by 
any of them or for whose acts any of them 
may be liable.  Such losses shall include 
settlements made with the written consent 
and approval of OWNER.  No such losses, 
damages, and expenses shall be included in 
the Cost of the Work for the purpose of 
determining CONTRACTOR’s fee. 

 
g. The cost of utilities, fuel, and 

sanitary facilities at the Site. 
 
h. Minor expenses such as tele-

grams, long distance telephone calls, 
telephone service at the Site, expressage, 
and similar petty cash items in connection 
with the Work. 

i.  When the Cost of the Work is 
used to determine the value of a Change 
Order or of a Claim, the cost of premiums 
for additional Bonds and insurance 
required because of the changes in the 
Work or caused by the event giving rise to 
the Claim. 

 
j. When all the Work is performed on 

the basis of cost-plus, the costs of 
premiums for all Bonds and insurance 
CONTRACTOR is required by the 
Contract Documents to purchase and 
maintain. 

 
 B. Costs Excluded: The term Cost of the 
Work shall not include any of the following 
items: 
 

1. Payroll costs and other 
compensation of CONTRACTOR’s 
officers, executives, principals (of 
partnerships and sole proprietorships), 
general managers, engineers, architects, 
estimators, attorneys, auditors, 
accountants, purchasing and contracting 
agents, expediters, timekeepers, clerks, and 
other personnel employed by CON-
TRACTOR, whether at the Site or in 
CONTRACTOR’s principal or branch 
office for general administration of the 
Work and not specifically included in the 
agreed upon schedule of job classifications 
referred to in paragraph 11.01.A.1 or 
specifically covered by paragraph 
11.01.A.4, all of which are to be 
considered administrative costs covered by 
the CONTRACTOR’s fee. 

 
2. Expenses of CONTRACTOR’s 

principal and branch offices other than 
CONTRACTOR’s office at the Site. 

 
3. Any part of CONTRACTOR’s 

capital expenses, including interest on 
CONTRACTOR’s capital employed for 
the Work and charges against CON-
TRACTOR for delinquent payments. 
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4. Costs due to the negligence of 
CONTRACTOR, any Subcontractor, or 
anyone directly or indirectly employed by 
any of them or for whose acts any of them 
may be liable, including but not limited to, 
the correction of defective Work, disposal 
of materials or equipment wrongly 
supplied, and making good any damage to 
property. 

 
5. Other overhead or general 

expense costs of any kind and the costs of 
any item not specifically and expressly 
included in paragraphs 11.01.A and 
11.01.B. 

 
 C. CONTRACTOR’s Fee:  When all the 
Work is performed on the basis of cost-plus, 
CONTRACTOR’s fee shall be determined as set 
forth in the Agreement.  When the value of any 
Work covered by a Change Order or when a 
Claim for an adjustment in Contract Price is 
determined on the basis of Cost of the Work, 
CONTRACTOR’s fee shall be determined as set 
forth in paragraph 12.01.C. 
 
 D. Documentation:  Whenever the Cost of 
the Work for any purpose is to be determined 
pursuant to paragraphs 11.01.A and 11.01.B, 
CONTRACTOR will establish and maintain re-
cords thereof in accordance with generally 
accepted accounting practices and submit in a 
form acceptable to ENGINEER an itemized cost 
breakdown together with supporting data. 

11.02 Cash Allowances 
 
 A. It is understood that CONTRACTOR has 
included in the Contract Price all allowances so 
named in the Contract Documents and shall cause 
the Work so covered to be  performed for such 
sums as may be acceptable to OWNER and 
ENGINEER.  CONTRACTOR agrees that: 
 

1. the allowances include the cost 
to CONTRACTOR (less any applicable 
trade discounts) of materials and 
equipment required by the allowances to 

be delivered at the Site, and all applicable 
taxes; and 

 
2. CONTRACTOR’s costs for 

unloading and handling on the Site, labor, 
installation costs, overhead, profit, and 
other expenses contemplated for the allow-
ances have been included in the Contract 
Price and not in the allowances, and no 
demand for additional payment on account 
of any of the foregoing will be valid. 

 
 B. Prior to final payment, an appropriate 
Change Order will be issued as recommended by 
ENGINEER to reflect actual amounts due 
CONTRACTOR on account of Work covered by 
allowances, and the Contract Price shall be 
correspondingly adjusted. 

11.03 Unit Price Work 
 
 A. Where the Contract Documents provide 
that all or part of the Work is to be Unit Price 
Work, initially the Contract Price will be deemed 
to include for all Unit Price Work an amount 
equal to the sum of the unit price for each 
separately identified item of Unit Price Work 
times the estimated quantity of each item as 
indicated in the Agreement.  The estimated 
quantities of items of Unit Price Work are not 
guaranteed and are solely for the purpose of 
comparison of Bids and determining an initial 
Contract Price.  Determinations of the actual 
quantities and classifications of Unit Price Work 
performed by CONTRACTOR will be made by 
ENGINEER subject to the provisions of 
paragraph 9.08. 
 
 B. Each unit price will be deemed to include 
an amount considered by CONTRACTOR to be 
adequate to cover CONTRACTOR’s overhead 
and profit for each separately identified item. 
 
 C. OWNER or CONTRACTOR may make 
a Claim for an adjustment in the Contract Price in 
accordance with paragraph 10.05 if: 
 

1. the quantity of any item of Unit 
Price Work performed by CON- 
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TRACTOR differs materially and signifi-
cantly from the estimated quantity of such 
item indicated in the Agreement; and  

 
2. there is no corresponding adjust-

ment with respect any other item of Work; 
and 

 
3. if CONTRACTOR believes that 

CONTRACTOR is entitled to an increase 
in Contract Price as a result of having 
incurred additional expense or OWNER 
believes that OWNER is entitled to a 
decrease in Contract Price and the parties 
are unable to agree as to the amount of any 
such increase or decrease. 

 
ARTICLE 12 - CHANGE OF CONTRACT 
PRICE; CHANGE OF CONTRACT TIMES 

12.01 Change of Contract Price 
 
 A. The Contract Price may only be changed 
by a Change Order or by a Written Amendment.  
Any Claim for an adjustment in the Contract 
Price shall be based on written notice submitted 
by the party making the Claim to the ENGINEER 
and the other party to the Contract in accordance 
with the provisions of paragraph 10.05.   
 
 B. The value of any Work covered by a 
Change Order or of any Claim for an adjustment 
in the Contract Price will be determined as 
follows: 
 

1. where the Work involved is 
covered by unit prices contained in the 
Contract Documents, by application of 
such unit prices to the quantities of the 
items involved (subject to the provisions of 
paragraph 11.03 ); or 

 
2. where the Work involved is not 

covered by unit prices contained in the 
Contract Documents, by a mutually agreed 
lump sum (which may include an 
allowance for overhead and profit not 

necessarily in accordance with paragraph 
12.01.C.2); or 

 
3. where the Work involved is not 

covered by unit prices contained in the 
Contract Documents and agreement to a 
lump sum is not reached under paragraph 
12.01.B.2, on the basis of the Cost of the 
Work (determined as provided in 
paragraph 11.01) plus a CONTRACTOR’s 
fee for overhead and profit (determined as 
provided in paragraph 12.01.C). 

 
 C. CONTRACTOR’s Fee:  The 
CONTRACTOR’s fee for overhead and profit 
shall be determined as follows: 
 

1. a mutually acceptable fixed fee; 
or  

 
2. if a fixed fee is not agreed upon, 

then a fee based on the following 
percentages of the various portions of the 
Cost of the Work: 

 
a. for costs incurred under para-

graphs 11.01.A.1 and 11.01.A.2, the 
CONTRACTOR’s fee shall be 15 
percent; 

 
b. for costs incurred under para-

graph 11.01.A.3, the CONTRACTOR’s 
fee shall be five percent;  

 
c. where one or more tiers of sub-

contracts are on the basis of Cost of the 
Work plus a fee and no fixed fee is 
agreed upon, the intent of paragraph 
12.01.C.2.a is that the Subcontractor 
who actually performs  the Work, at 
whatever tier, will be paid a fee of 15 
percent of the costs incurred by such 
Subcontractor under paragraphs 
11.01.A.1 and 11.01.A.2 and that any 
higher tier Subcontractor and CON-
TRACTOR will each be paid a fee of 
five percent of the amount paid to the 
next lower tier Subcontractor; 



     Page 44 of 57     
  

d. no fee shall be payable on the 
basis of costs itemized under para-
graphs 11.01.A.4, 11.01.A.5, and 
11.01.B;  

 
e. the amount of credit to be al-

lowed by CONTRACTOR to OWNER 
for any change which results in a net 
decrease in cost will be the amount of 
the actual net decrease in cost plus a 
deduction in CONTRACTOR’s fee by 
an amount equal to five percent of such 
net decrease; and 

 
f. when both additions and credits 

are involved in any one change, the 
adjustment in CONTRACTOR’s fee 
shall be computed on the basis of the 
net change in accordance with para-
graphs 12.01.C.2.a through 12.01.C.2.e, 
inclusive. 

 

12.02 Change of Contract Times 
 
 A. The Contract Times (or Milestones) may 
only be changed by a Change Order or by a 
Written Amendment.  Any Claim for an 
adjustment in the Contract Times (or Milestones) 
shall be based on written notice submitted by the 
party making the claim to the ENGINEER and 
the other party to the Contract in accordance with 
the provisions of paragraph 10.05.  
 
 B. Any adjustment of the Contract Times 
(or Milestones) covered by a Change Order or of 
any Claim for an adjustment in the Contract 
Times (or Milestones) will be determined in 
accordance with the provisions of this Article 12. 

12.03 Delays Beyond CONTRACTOR’s 
Control 
 
 A. Where CONTRACTOR is prevented 
from completing any part of the Work within the 
Contract Times (or Milestones) due to delay 
beyond the control of CONTRACTOR, the 
Contract Times (or Milestones) will be extended 

in an amount equal to the time lost due to such 
delay if a Claim is made therefor as provided in 
paragraph 12.02.A.  Delays beyond the control of 
CONTRACTOR shall include, but not be limited 
to, acts or neglect by OWNER, acts or neglect of 
utility owners or other contractors performing 
other work as contemplated by Article 7, fires, 
floods, epidemics, abnormal weather conditions, 
or acts of God.   

12.04 Delays Within CONTRACTOR’s 
Control 
 
 A. The Contract Times (or Milestones) will 
not be extended due to delays within the control 
of CONTRACTOR.  Delays attributable to and 
within the control of a Subcontractor or Supplier 
shall be deemed to be delays within the control of 
CONTRACTOR. 
 
12.05 Delays Beyond OWNER’s and 
CONTRACTOR’s Control 
 
 A. Where CONTRACTOR is prevented 
from completing any part of the Work within the 
Contract Times (or Milestones) due to delay 
beyond the control of both OWNER and 
CONTRACTOR, an extension of the Contract 
Times (or Milestones) in an amount equal to the 
time lost due to such delay shall be 
CONTRACTOR’s sole and exclusive remedy for 
such delay. 
 

12.06 Delay Damages 
 
 A. In no event shall OWNER or 
ENGINEER be liable to CONTRACTOR, any 
Subcontractor, any Supplier, or any other person 
or organization, or to any surety for or employee 
or agent of any of them, for damages arising out 
of or resulting from: 
 

1. delays caused by or within the 
control of CONTRACTOR; or  

 
2. delays beyond the control of 

both OWNER and CONTRACTOR 
including but not limited to fires, floods, 
epidemics, abnormal weather conditions, 
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acts of God, or acts or neglect by utility 
owners or other contractors performing 
other work as contemplated by Article 7. 

 
 B. Nothing in this paragraph 12.06 bars a 
change in Contract Price pursuant to this Article 
12 to compensate CONTRACTOR due to delay, 
interference, or disruption directly attributable to 
actions or inactions of OWNER or anyone for 
whom OWNER is responsible. 
 

ARTICLE 13 - TESTS AND 
INSPECTIONS; CORRECTION, 

REMOVAL OR ACCEPTANCE OF 
DEFECTIVE WORK 

13.01 Notice of Defects  
 
 A. Prompt notice of all defective Work of 
which OWNER or ENGINEER has actual 
knowledge will be given to CONTRACTOR.  All 
defective Work may be rejected, corrected, or 
accepted as provided in this Article 13. 

13.02 Access to Work 
 
 A. OWNER, ENGINEER, ENGINEER’s 
Consultants, other representatives and personnel 
of OWNER, independent testing laboratories, and 
governmental agencies with jurisdictional 
interests will have access to the Site and the 
Work at reasonable times for their observation, 
inspecting, and testing.  CONTRACTOR shall 
provide them proper and safe conditions for such 
access and advise them of CONTRACTOR’s Site 
safety procedures and programs so that they may 
comply therewith as applicable. 

13.03 Tests and Inspections 
 
 A. CONTRACTOR shall give ENGINEER 
timely notice of readiness of the Work for all 
required inspections, tests, or approvals and shall 
cooperate with inspection and testing personnel 
to facilitate required inspections or tests. 
 
 B. OWNER shall employ and pay for the 
services of an independent testing laboratory to 

perform all inspections, tests, or approvals 
required by the Contract Documents except: 
 

1. for inspections, tests, or 
approvals covered by paragraphs 13.03.C 
and 13.03.D below; 

 
2. that costs incurred in connection 

with tests or inspections conducted 
pursuant to paragraph 13.04.B  shall be 
paid as provided in said paragraph 
13.04.B; and 

 
3. as otherwise specifically 

provided in the Contract Documents. 
 
 C. If Laws or Regulations of any public 
body having jurisdiction require any Work (or 
part thereof) specifically to be inspected, tested, 
or approved by an employee or other 
representative of such public body, 
CONTRACTOR shall assume full responsibility 
for arranging and obtaining such inspections, 
tests, or approvals, pay all costs in connection 
therewith, and furnish ENGINEER the required 
certificates of inspection or approval.   
 
 D. CONTRACTOR shall be responsible for 
arranging and obtaining and shall pay all costs in 
connection with any inspections, tests, or approv-
als required for OWNER’s and ENGINEER’s 
acceptance of materials or equipment to be 
incorporated in the Work; or acceptance of 
materials, mix designs, or equipment submitted 
for approval prior to CONTRACTOR’s purchase 
thereof for incorporation in the Work.  Such 
inspections, tests, or approvals shall be performed 
by organizations acceptable to OWNER and 
ENGINEER. 
 
 E. If any Work (or the work of others) that 
is to be inspected, tested, or approved is covered 
by CONTRACTOR without written concurrence 
of ENGINEER, it must, if requested by 
ENGINEER, be uncovered for observation. 
 
 F. Uncovering Work as provided in 
paragraph 13.03.E shall be at CONTRACTOR’s 
expense unless CONTRACTOR has given 
ENGINEER timely notice of CONTRACTOR’s 
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intention to cover the same and ENGINEER has 
not acted with reasonable promptness in response 
to such notice. 

13.04 Uncovering Work 
 
 A. If any Work is covered contrary to the 
written request of ENGINEER, it must, if 
requested by ENGINEER, be uncovered for 
ENGINEER’s observation and replaced at 
CONTRACTOR’s expense. 
 
 B. If ENGINEER considers it necessary or 
advisable that covered Work be observed by 
ENGINEER or inspected or tested by others, 
CONTRACTOR, at ENGINEER’s request, shall 
uncover, expose, or otherwise make available for 
observation, inspection, or testing as ENGINEER 
may require, that portion of the Work in question, 
furnishing all necessary labor, material, and 
equipment.  If it is found that such Work is 
defective, CONTRACTOR shall pay all Claims, 
costs, losses, and damages (including but not 
limited to all fees and charges of engineers, 
architects, attorneys, and other professionals and 
all court or arbitration or other dispute resolution 
costs) arising out of or relating to such 
uncovering, exposure, observation, inspection, 
and testing, and of satisfactory replacement or 
reconstruction (including but not limited to all 
costs of repair or replacement of work of others); 
and OWNER shall be entitled to an appropriate 
decrease in the Contract Price.  If the parties are 
unable to agree as to the amount thereof, 
OWNER may make a Claim therefor as provided 
in paragraph 10.05. If, however, such Work is not 
found to be defective, CONTRACTOR shall be 
allowed an increase in the Contract Price or an 
extension of the Contract Times (or Milestones), 
or both, directly attributable to such uncovering, 
exposure, observation, inspection, testing, 
replacement, and reconstruction.  If the parties are 
unable to agree as to the amount or extent thereof, 
CONTRACTOR may make a Claim therefor as 
provided in paragraph 10.05. 

13.05 OWNER May Stop the Work 

 A. If the Work is defective, or CON-
TRACTOR fails to supply sufficient skilled 
workers or suitable materials or equipment, or 
fails to perform the Work in such a way that the 
completed Work will conform to the Contract 
Documents, OWNER may order CON-
TRACTOR to stop the Work, or any portion 
thereof, until the cause for such order has been 
eliminated; however, this right of OWNER to 
stop the Work shall not give rise to any duty on 
the part of OWNER to exercise this right for the 
benefit of CONTRACTOR, any Subcontractor, 
any Supplier, any other individual or entity, or 
any surety for, or employee or agent of any of 
them. 
 
3.06 Correction or Removal of Defective 
Work 
 
 A. CONTRACTOR shall correct all 
defective Work, whether or not fabricated, 
installed, or completed, or, if the Work has been 
rejected by ENGINEER, remove it from the 
Project and replace it with Work that is not 
defective.  CONTRACTOR shall pay all Claims, 
costs, losses, and damages (including but not 
limited to all fees and charges of engineers, 
architects, attorneys, and other professionals and 
all court or arbitration or other dispute resolution 
costs) arising out of or relating to such correction 
or removal (including but not limited to all costs 
of repair or replacement of work of others). 

13.07 Correction Period 
 
 A. If within one year after the date of 
Substantial Completion or such longer period of 
time as may be prescribed by Laws or Regula-
tions or by the terms of any applicable special 
guarantee required by the Contract Documents or 
by any specific provision of the Contract 
Documents, any Work is found to be defective, or 
if the repair of any damages to the land or areas 
made available for CONTRACTOR’s use by 
OWNER or permitted by Laws and Regulations 
as contemplated in paragraph 6.11.A is found to 
be defective, CONTRACTOR shall promptly, 
without cost to OWNER and in accordance with 
OWNER’s written instructions: 
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(i) repair such defective land or areas, or (ii) 
correct such defective Work or, if the defective 
Work has been rejected by OWNER, remove it 
from the Project and replace it with Work that is 
not defective, and (iii) satisfactorily correct or 
repair or remove and replace any damage to other 
Work, to the work of others or other land or areas 
resulting therefrom.  If CONTRACTOR does not 
promptly comply with the terms of such instruc-
tions, or in an emergency where delay would 
cause serious risk of loss or damage, OWNER 
may have the defective Work corrected or 
repaired or may have the rejected Work removed 
and replaced, and all Claims, costs, losses, and 
damages (including but not limited to all fees and 
charges of engineers, architects, attorneys, and 
other professionals and all court or arbitration or 
other dispute resolution costs) arising out of or 
relating to such correction or repair or such 
removal and replacement (including but not 
limited to all costs of repair or replacement of 
work of others) will be paid by CONTRACTOR. 
 
 B. In special circumstances where a particu-
lar item of equipment is placed in continuous 
service before Substantial Completion of all the 
Work, the correction period for that item may 
start to run from an earlier date if so provided in 
the Specifications or by Written Amendment. 
 
 C. Where defective Work (and damage to 
other Work resulting therefrom) has been 
corrected or removed and replaced under this 
paragraph 13.07, the correction period hereunder 
with respect to such Work will be extended for an 
additional period of one year after such correction 
or removal and replacement has been 
satisfactorily completed. 
 
 D. CONTRACTOR’s obligations under this 
paragraph 13.07 are in addition to any other 
obligation or warranty.  The provisions of this 
paragraph 13.07 shall not be construed as a 
substitute for or a waiver of the provisions of any 
applicable statute of limitation or repose. 

13.08 Acceptance of Defective Work 

 A. If, instead of requiring correction or 
removal and replacement of defective Work, 
OWNER (and, prior to ENGINEER’s 
recommendation of final payment,  ENGINEER) 
prefers to accept it, OWNER may do so.  
CONTRACTOR shall pay all Claims, costs, 
losses, and damages (including but not limited to 
all fees and charges of engineers, architects, 
attorneys, and other professionals and all court or 
arbitration or other dispute resolution costs) 
attributable to OWNER’s evaluation of and 
determination to accept such defective Work 
(such costs to be approved by ENGINEER as to 
reasonableness) and the diminished value of the 
Work to the extent not otherwise paid by 
CONTRACTOR pursuant to this sentence.  If any 
such acceptance occurs prior to ENGINEER’s 
recommendation of final payment, a Change 
Order will be issued incorporating the necessary 
revisions in the Contract Documents with respect 
to the Work, and OWNER shall be entitled to an 
appropriate decrease in the Contract Price, 
reflecting the diminished value of Work so 
accepted.  If the parties are unable to agree as to 
the amount thereof, OWNER may make a Claim 
therefor as provided in paragraph 10.05.  If the 
acceptance occurs after such recommendation, an 
appropriate amount will be paid by 
CONTRACTOR to OWNER. 

13.09 OWNER May Correct Defective 
Work 
 
 A. If CONTRACTOR fails within a reason-
able time after written notice from ENGINEER to 
correct defective Work or to remove and replace 
rejected Work as required by ENGINEER in 
accordance with paragraph 13.06.A, or if 
CONTRACTOR fails to perform the Work in 
accordance with the Contract Documents, or if 
CONTRACTOR fails to comply with any other 
provision of the Contract Documents, OWNER 
may, after seven days written notice to 
CONTRACTOR, correct and remedy any such 
deficiency. 
 
 B. In exercising the rights and remedies 
under this paragraph, OWNER shall proceed 
expeditiously.  In connection with such corrective 
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and remedial action, OWNER may exclude CON-
TRACTOR from all or part of the Site, take 
possession of all or part of the Work and suspend 
CONTRACTOR’s services related thereto, take 
possession of CONTRACTOR’s tools, 
appliances, construction equipment and 
machinery at the Site, and incorporate in the 
Work all materials and equipment stored at the 
Site or for which OWNER has paid 
CONTRACTOR but which are stored elsewhere.  
CONTRACTOR shall allow OWNER, 
OWNER’s representatives, agents and employ-
ees, OWNER’s other contractors, and ENGI-
NEER and ENGINEER’s Consultants access to 
the Site to enable OWNER to exercise the rights 
and remedies under this paragraph. 
 
 C. All Claims, costs, losses, and damages 
(including but not limited to all fees and charges 
of engineers, architects, attorneys, and other 
professionals and all court or arbitration or other 
dispute resolution costs) incurred or sustained by 
OWNER in exercising the rights and remedies 
under this paragraph 13.09 will be charged 
against CONTRACTOR, and a Change Order 
will be issued incorporating the necessary 
revisions in the Contract Documents with respect 
to the Work; and OWNER shall be entitled to an 
appropriate decrease in the Contract Price.  If the 
parties are unable to agree as to the amount of the 
adjustment, OWNER may make a Claim therefor 
as provided in paragraph 10.05.  Such claims, 
costs, losses and damages will include but not be 
limited to all costs of repair, or replacement of 
work of others destroyed or damaged by 
correction, removal, or replacement of 
CONTRACTOR’s defective Work. 
 
 D. CONTRACTOR shall not be allowed an 
extension of the Contract Times (or Milestones) 
because of any delay in the performance of the 
Work attributable to the exercise by OWNER of 
OWNER’s rights and remedies under this 
paragraph 13.09. 

ARTICLE 14 - PAYMENTS TO 
CONTRACTOR AND COMPLETION 

14.01 Schedule of Values 
 
 A. The schedule of values established as 
provided in paragraph 2.07.A will serve as the 
basis for progress payments and will be 
incorporated into a form of Application for 
Payment acceptable to ENGINEER.  Progress 
payments on account of Unit Price Work will be 
based on the number of units completed. 

14.02 Progress Payments 
 
 A. Applications for Payments 
 

1. At least 20 days before the date 
established for each progress payment (but 
not more often than once a month), 
CONTRACTOR shall submit to 
ENGINEER for review an Application for 
Payment filled out and signed by 
CONTRACTOR covering the Work 
completed as of the date of the Application 
and accompanied by such supporting 
documentation as is required by the Con-
tract Documents.  If payment is requested 
on the basis of materials and equipment 
not incorporated in the Work but delivered 
and suitably stored at the Site or at another 
location agreed to in writing, the Applica-
tion for Payment shall also be 
accompanied by a bill of sale, invoice, or 
other documentation warranting that 
OWNER has received the materials and 
equipment free and clear of all Liens and 
evidence that the materials and equipment 
are covered by appropriate property 
insurance or other arrangements to protect 
OWNER’s interest therein, all of which 
must be satisfactory to OWNER.   

 
2. Beginning with the second 

Application for Payment, each Application 
shall include an affidavit of 
CONTRACTOR stating that all previous 
progress payments received on account of 
the Work have been applied on account to 
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discharge CONTRACTOR’s legitimate 
obligations associated with prior 
Applications for Payment. 

 
3. The amount of retainage with 

respect to pro-gress payments will be as 
stipulated in the Agreement. 

 
 B. Review of Applications 
 

1. ENGINEER will, within 10 days 
after receipt of each Application for 
Payment, either indicate in writing a 
recommendation of payment and present 
the Application to OWNER or return the 
Application to CONTRACTOR indicating 
in writing ENGINEER’s reasons for 
refusing to recommend payment.  In the 
latter case, CONTRACTOR may make the 
necessary corrections and resubmit the 
Application. 

 
2. ENGINEER’s recommendation 

of any payment requested in an 
Application for Payment will constitute a 
representation by ENGINEER to OWNER, 
based on ENGINEER’s observations on 
the Site of the executed Work as an 
experienced and qualified design 
professional and on ENGINEER's review 
of the Application for Payment and the 
accompanying data and schedules, that to 
the best of ENGINEER’s knowledge, 
information and belief:  

 
a. the Work has progressed to the 

point indicated; 
 
b. the quality of the Work is 

generally in accordance with the 
Contract Documents (subject to an 
evaluation of the Work as a functioning 
whole prior to or upon Substantial 
Completion, to the results of any 
subsequent tests called for in the 
Contract Documents, to a final deter-
mination of quantities and classifica-
tions for Unit Price Work under 
paragraph 9.08, and to any other 

qualifications stated in the recommenda-
tion); and  

 
c. the conditions precedent to 

CONTRACTOR’s being entitled to 
such payment appear to have been 
fulfilled in so far as it is ENGINEER’s 
responsibility to observe the Work. 

 
3.  By recommending any such 

payment ENGINEER will not thereby be 
deemed to have represented that: (i) 
inspections made to check the quality or 
the quantity of the Work as it has been 
performed have been exhaustive, extended 
to every aspect of the Work in progress, or 
involved detailed inspections of the Work 
beyond the responsibilities specifically as-
signed to ENGINEER in the Contract 
Documents; or (ii) that there may not be 
other matters or issues between the parties 
that might entitle CONTRACTOR to be 
paid additionally by OWNER or entitle 
OWNER to withhold payment to CON-
TRACTOR. 

 
4. Neither ENGINEER’s review of 

CONTRACTOR’s Work for the purposes 
of recommending payments nor 
ENGINEER’s recommendation of any 
payment, including final payment, will 
impose responsibility on ENGINEER to 
supervise, direct, or control the Work or 
for the means, methods, techniques, 
sequences, or procedures of construction, 
or the safety precautions and programs 
incident thereto, or for  CONTRACTOR’s 
failure to comply with Laws and Regu-
lations applicable to CONTRACTOR’s 
performance of the Work. Additionally, 
said review or recommendation will not 
impose responsibility on ENGINEER to 
make any examination to ascertain how or 
for what purposes CONTRACTOR has 
used the moneys paid on account of the 
Contract Price, or to determine that title to 
any of the Work, materials, or equipment 
has passed to OWNER free and clear of 
any Liens. 
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5. ENGINEER may refuse to 
recommend the whole or any part of any 
payment if, in ENGINEER’s opinion, it 
would be incorrect to make the representa-
tions to OWNER referred to in paragraph 
14.02.B.2.  ENGINEER may also refuse to 
recommend any such payment or, because 
of subsequently discovered evidence or the 
results of subsequent inspections or tests, 
revise or revoke any such payment 
recommendation previously made, to such 
extent as may be necessary in 
ENGINEER’s opinion to protect OWNER 
from loss because: 

 
a. the Work is defective, or 

completed Work has been damaged, 
requiring correction or replacement; 

 
b. the Contract Price has been re-

duced by Written Amendment or 
Change Orders; 

 
c. OWNER has been required to 

correct defective Work or complete 
Work in accordance with paragraph 
13.09; or 

 
d. ENGINEER has actual 

knowledge of the occurrence of any of 
the events enumerated in paragraph 
15.02.A. 

 
 C. Payment Becomes Due 
 

1. Ten days after presentation of 
the Application for Payment to OWNER 
with ENGINEER’s recommendation, the 
amount recommended will (subject to the 
provisions of paragraph 14.02.D) become 
due, and when due will be paid by 
OWNER to CONTRACTOR. 

 
 D. Reduction in Payment 
 

1. OWNER may refuse to make 
payment of the full amount recommended 
by ENGINEER because: 

 

a. claims have been made against 
OWNER on account of 
CONTRACTOR’s performance or fur-
nishing of the Work; 

 
b. Liens have been filed in 

connection with the Work, except 
where CONTRACTOR has delivered a 
specific Bond satisfactory to OWNER 
to secure the satisfaction and discharge 
of such Liens; 

 
c. there are other items entitling 

OWNER to a set-off against the amount 
recommended; or 

 
d. OWNER has actual knowledge 

of the occurrence of any of the events 
enumerated in paragraphs 14.02.B.5.a 
through 14.02.B.5.c or paragraph 
15.02.A. 

 
2. If OWNER refuses to make 

payment of the full amount recommended 
by ENGINEER, OWNER must give 
CONTRACTOR immediate written notice 
(with a copy to ENGINEER) stating the 
reasons for such action and promptly pay 
CONTRACTOR any amount remaining 
after deduction of the amount so withheld.  
OWNER shall promptly pay 
CONTRACTOR the amount so withheld, 
or any adjustment thereto agreed to by 
OWNER and CONTRACTOR, when 
CONTRACTOR corrects to OWNER’s 
satisfaction the reasons for such action. 

 
3. If it is subsequently determined 

that OWNER’s refusal of payment was not 
justified, the amount wrongfully withheld 
shall be treated as an amount due as 
determined by paragraph 14.02.C.1. 

14.03 CONTRACTOR’s Warranty of Title 
 
 A. CONTRACTOR warrants and guaran-
tees that title to all Work, materials, and 
equipment covered by any Application for 
Payment, whether incorporated in the Project or 
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not, will pass to OWNER no later than the time 
of payment free and clear of all Liens. 

14.04 Substantial Completion 
 
 A. When CONTRACTOR considers the 
entire Work ready for its intended use 
CONTRACTOR shall notify OWNER and 
ENGINEER in writing that the entire Work is 
substantially complete (except for items 
specifically listed by CONTRACTOR as incom-
plete) and request that ENGINEER issue a 
certificate of Substantial Completion.  Promptly 
thereafter, OWNER, CONTRACTOR, and 
ENGINEER shall make an inspection of the 
Work to determine the status of completion.  If 
ENGINEER does not consider the Work 
substantially complete, ENGINEER will notify 
CONTRACTOR in writing giving the reasons 
therefor.  If ENGINEER considers the Work 
substantially complete, ENGINEER will prepare 
and deliver to OWNER a tentative certificate of 
Substantial Completion which shall fix the date 
of Substantial Completion.  There shall be 
attached to the certificate a tentative list of items 
to be completed or corrected before final 
payment.  OWNER shall have seven days after 
receipt of the tentative certificate during which to 
make written objection to ENGINEER as to any 
provisions of the certificate or attached list.  If, 
after considering such objections, ENGINEER 
concludes that the Work is not substantially 
complete, ENGINEER will within 14 days after 
submission of the tentative certificate to OWNER 
notify CONTRACTOR in writing, stating the 
reasons therefor.  If, after consideration of 
OWNER’s objections, ENGINEER considers the 
Work substantially complete, ENGINEER will 
within said 14 days execute and deliver to 
OWNER and CONTRACTOR a definitive 
certificate of Substantial Completion (with a 
revised tentative list of items to be completed or 
corrected) reflecting such changes from the tenta-
tive certificate as ENGINEER believes justified 
after consideration of any objections from 
OWNER.  At the time of delivery of the tentative 
certificate of Substantial Completion ENGINEER 
will deliver to OWNER and CONTRACTOR a 
written recommendation as to

division of responsibilities pending final payment 
between OWNER and CONTRACTOR with 
respect to security, operation, safety, and 
protection of the Work, maintenance, heat, 
utilities, insurance, and warranties and guaran-
tees.  Unless OWNER and CONTRACTOR 
agree otherwise in writing and so inform 
ENGINEER in writing prior to ENGINEER’s 
issuing the definitive certificate of Substantial 
Completion, ENGINEER’s aforesaid recom-
mendation will be binding on OWNER and 
CONTRACTOR until final payment. 
 
 B. OWNER shall have the right to exclude 
CONTRACTOR from the Site after the date of 
Substantial Completion, but OWNER shall allow 
CONTRACTOR reasonable access to complete 
or correct items on the tentative list. 

14.05 Partial Utilization 
 
 A. Use by OWNER at OWNER’s option of 
any substantially completed part of the Work 
which has specifically been identified in the 
Contract Documents, or which OWNER, 
ENGINEER, and CONTRACTOR agree 
constitutes a separately functioning and usable 
part of the Work that can be used by OWNER for 
its intended purpose without significant 
interference with CONTRACTOR’s performance 
of the remainder of the Work, may be 
accomplished prior to Substantial Completion of 
all the Work subject to the following conditions. 
 

1. OWNER at any time may 
request CONTRACTOR in writing to 
permit OWNER to use any such part of the 
Work which OWNER believes to be ready 
for its intended use and substantially 
complete.  If CONTRACTOR agrees that 
such part of the Work is substantially 
complete, CONTRACTOR will certify to 
OWNER and ENGINEER that such part of 
the Work is substantially complete and 
request ENGINEER to issue a certificate 
of Substantial Completion for that part of 
the Work.  CONTRACTOR at any time 
may notify OWNER and ENGINEER in 
writing that CONTRACTOR considers 
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any such part of the Work ready for its 
intended use and substantially complete 
and request ENGINEER to issue a certifi-
cate of Substantial Completion for that part 
of the Work.  Within a reasonable time 
after either such request, OWNER, 
CONTRACTOR, and ENGINEER shall 
make an inspection of that part of the 
Work to determine its status of completion.  
If ENGINEER does not consider that part 
of the Work to be substantially complete, 
ENGINEER will notify OWNER and 
CONTRACTOR in writing giving the 
reasons therefor.  If ENGINEER considers 
that part of the Work to be substantially 
complete, the provisions of paragraph 
14.04 will apply with respect to certifi-
cation of Substantial Completion of that 
part of the Work and the division of 
responsibility in respect thereof and access 
thereto. 

 
2. No occupancy or separate 

operation of part of the Work may occur 
prior to compliance with the requirements 
of paragraph 5.10 regarding property 
insurance. 

14.06 Final Inspection 
 
 A. Upon written notice from CONTRAC-
TOR that the entire Work or an agreed portion 
thereof is complete, ENGINEER will promptly 
make a final inspection with OWNER and 
CONTRACTOR and will notify CONTRACTOR 
in writing of all particulars in which this 
inspection reveals that the Work is incomplete or 
defective.  CONTRACTOR shall immediately 
take such measures as are necessary to complete 
such Work or remedy such deficiencies. 
 

14.07 Final  Payment 
 
 A. Application for Payment 
 

1. After CONTRACTOR has, in 
the opinion of ENGINEER, satisfactorily

completed all  corrections identified during 
the final inspection and has delivered, in 
accordance with the Contract Documents, 
all maintenance and operating instructions, 
schedules, guarantees, Bonds, certificates 
or other evidence of insurance  certificates 
of inspection, marked-up record documents 
(as provided in paragraph 6.12), and other 
documents, CONTRACTOR may make 
application for final payment following the 
procedure for progress payments. 

 
2. The final Application for 

Payment shall be accompanied (except as 
previously delivered) by: (i) all 
documentation called for in the Contract 
Documents, including but not limited to 
the evidence of insurance required by 
subparagraph 5.04.B.7; (ii) consent of the 
surety, if any, to final payment; and (iii) 
complete and legally effective releases or 
waivers (satisfactory to OWNER) of all 
Lien rights arising out of or Liens filed in 
connection with the Work. 

 
3. In lieu of the releases or waivers 

of Liens specified in paragraph 14.07.A.2 
and as approved by OWNER, CONTRAC-
TOR may furnish receipts or releases in 
full and an affidavit of CONTRACTOR 
that: (i) the releases and receipts include all 
labor, services, material, and equipment for 
which a Lien could be filed; and (ii) all 
payrolls, material and equipment bills, and 
other indebtedness connected with the 
Work for which OWNER or OWNER's 
property might in any way be responsible 
have been paid or otherwise satisfied.  If 
any Subcontractor or Supplier fails to 
furnish such a release or receipt in full, 
CONTRACTOR may furnish a Bond or 
other collateral satisfactory to OWNER to 
indemnify OWNER against any Lien. 

 
 B. Review of Application and Acceptance 
 

1. If, on the basis of ENGINEER’s 
observation of the Work during 
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construction and final inspection, and 
ENGINEER’s review of the final Applica-
tion for Payment and accompanying docu-
mentation as required by the Contract 
Documents, ENGINEER is satisfied that 
the Work has been completed and 
CONTRACTOR’s other obligations under 
the Contract Documents have been 
fulfilled, ENGINEER will, within ten days 
after receipt of the final Application for 
Payment, indicate in writing  
ENGINEER’s recommendation of 
payment and present the Application for 
Payment to OWNER for payment.  At the 
same time ENGINEER will also give 
written notice to OWNER and CON-
TRACTOR that the Work is acceptable 
subject to the provisions of paragraph 
14.09.  Otherwise, ENGINEER will return 
the Application for Payment to 
CONTRACTOR, indicating in writing the 
reasons for refusing to recommend final 
payment, in which case CONTRACTOR 
shall make the necessary corrections and 
resubmit the Application for Payment.   

 
 C. Payment Becomes Due 
 

1. Thirty days after the presentation 
to OWNER of the Application for 
Payment and accompanying docu-
mentation, the amount recommended by 
ENGINEER will become due and, when 
due, will be paid by OWNER to CON-
TRACTOR. 

 
14.08 Final Completion Delayed 
 
 A. If, through no fault of CONTRACTOR, 
final completion of the Work is significantly 
delayed, and if ENGINEER so confirms, 
OWNER shall, upon receipt of 
CONTRACTOR’s final Application for Payment 
and recommendation of ENGINEER, and without 
terminating the Agreement, make payment of the 
balance due for that portion of the Work fully 
completed and accepted.  If the remaining 
balance to be held by OWNER for Work not fully 
completed or corrected is less than the retainage 
stipulated in the Agreement,

and if Bonds have been furnished as required in 
paragraph 5.01, the written consent of the surety 
to the payment of the balance due for that portion 
of the Work fully completed and accepted shall 
be submitted by CONTRACTOR to ENGINEER 
with the Application for such payment.  Such 
payment shall be made under the terms and 
conditions governing final payment, except that it 
shall not constitute a waiver of Claims. 

14.09 Waiver of Claims 
 
 A. The making and acceptance of final pay-
ment will constitute: 
 

1. a waiver of all Claims by OWN-
ER against CONTRACTOR, except 
Claims arising from unsettled Liens, from 
defective Work appearing after final 
inspection pursuant to paragraph 14.06, 
from failure to comply with the Contract 
Documents or the terms of any special 
guarantees specified therein, or from 
CONTRACTOR’s continuing obligations 
under the Contract Documents; and 

 
2. a waiver of all Claims by CON-

TRACTOR against OWNER other than 
those previously made in writing which are 
still unsettled. 

 
ARTICLE 15 - SUSPENSION OF WORK 

AND TERMINATION 

15.01 OWNER May Suspend Work 
 
 A. At any time and without cause, OWNER 
may suspend the Work or any portion thereof for 
a period of not more than 90 consecutive days by 
notice in writing to CONTRACTOR and 
ENGINEER which will fix the date on which 
Work will be resumed.  CONTRACTOR shall 
resume the Work on the date so fixed.  
CONTRACTOR shall be allowed an adjustment 
in the Contract Price or an extension of the 
Contract Times, or both, directly attributable to 
any such suspension if CONTRACTOR makes a 
Claim therefor as provided in paragraph 10.05. 



     Page 54 of 57     
  

15.02 OWNER May Terminate for Cause 
 A.  The occurrence of any one or more of 
the following events will justify termination for 
cause: 
 

1.  CONTRACTOR’s persistent 
failure to perform the Work in accordance 
with the Contract Documents (including, 
but not limited to, failure to supply suffi-
cient skilled workers or suitable materials 
or equipment or failure to adhere to the 
progress schedule established under 
paragraph 2.07 as adjusted from time to 
time pursuant to paragraph 6.04); 

 
2.  CONTRACTOR’s disregard of 

Laws or Regulations of any public body 
having jurisdiction; 

 
3.  CONTRACTOR’s disregard of 

the authority of ENGINEER; or 
 
4.  CONTRACTOR’s violation in 

any substantial way of any provisions of 
the Contract Documents. 

 
 B. If one or more of the events identified in 
paragraph 15.02.A occur, OWNER may, after 
giving CONTRACTOR (and the surety, if any) 
seven days written notice, terminate the services 
of CONTRACTOR, exclude CONTRACTOR 
from the Site, and take possession of the Work 
and of all CONTRACTOR’s tools, appliances, 
construction equipment, and machinery at the 
Site, and use the same to the full extent they 
could be used by CONTRACTOR (without 
liability to CONTRACTOR for trespass or 
conversion), incorporate in the Work all materials 
and equipment stored at the Site or for which 
OWNER has paid CONTRACTOR but which are 
stored elsewhere, and finish the Work as 
OWNER may deem expedient.  In such case, 
CONTRACTOR shall not be entitled to receive 
any further payment until the Work is finished.  If 
the unpaid balance of the Contract Price exceeds 
all claims, costs, losses, and damages (including 
but not limited to all fees and charges of 
engineers, architects, attorneys, and other

professionals and all court or arbitration or other 
dispute resolution costs) sustained by OWNER 
arising out of or relating to completing the Work, 
such excess will be paid to CONTRACTOR.  If 
such claims, costs, losses, and damages exceed 
such unpaid balance, CONTRACTOR shall pay 
the difference to OWNER.  Such claims, costs, 
losses, and damages incurred by OWNER will be 
reviewed by ENGINEER as to their 
reasonableness and, when so approved by 
ENGINEER, incorporated in a Change Order.  
When exercising any rights or remedies under 
this paragraph OWNER shall not be required to 
obtain the lowest price for the Work performed. 
 
 C. Where CONTRACTOR’s services have 
been so terminated by OWNER, the termination 
will not affect any rights or remedies of OWNER 
against CONTRACTOR then existing or which 
may thereafter accrue.  Any retention or payment 
of moneys due CONTRACTOR by OWNER will 
not release CONTRACTOR from liability. 

15.03 OWNER May Terminate For 
Convenience 
 
 A. Upon seven days written notice to CON-
TRACTOR and ENGINEER, OWNER may, 
without cause and without prejudice to any other 
right or remedy of OWNER, elect to terminate 
the Contract.  In such case, CONTRACTOR shall 
be paid (without duplication of any items): 
 

1. for completed and acceptable 
Work executed in accordance with the 
Contract Documents prior to the effective 
date of termination, including fair and 
reasonable sums for overhead and profit on 
such Work; 

 
2. for expenses sustained prior to 

the effective date of  termination in 
performing services and furnishing labor, 
materials, or equipment as required by the 
Contract Documents in connection with 
uncompleted Work, plus fair and 
reasonable sums for overhead and profit on 
such expenses; 
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3. for all claims, costs, losses, and 
damages (including but not limited to all 
fees and charges of engineers, architects, 
attorneys, and other professionals and all 
court or arbitration or other dispute 
resolution costs)  incurred in settlement of 
terminated contracts with Subcontractors, 
Suppliers, and others; and 

 
4. for reasonable expenses directly 

attributable to termination. 
 
 B. CONTRACTOR shall not be paid on 
account of loss of anticipated profits or revenue 
or other economic loss arising out of or resulting 
from such termination. 

15.04 CONTRACTOR May Stop Work or 
Terminate 
 
 A. If, through no act or fault of CONTRAC-
TOR, the Work is suspended for more than 90 
consecutive days by OWNER or under an order 
of court or other public authority, or ENGINEER 
fails to act on any Application for Payment within 
30 days after it is submitted, or OWNER fails for 
30 days to pay CONTRACTOR any sum finally 
determined to be due, then CONTRACTOR may, 
upon seven days written notice to OWNER and 
ENGINEER, and provided OWNER or 
ENGINEER do not remedy such suspension or 
failure within that time, terminate the Contract 
and recover from OWNER payment on the same 
terms as provided in paragraph 15.03.  In lieu of 
terminating the Contract and without prejudice to 
any other right or remedy, if ENGINEER has 
failed to act on an Application for Payment 
within 30 days after it is submitted, or OWNER 
has failed for 30 days to pay CONTRACTOR any 
sum finally determined to be due, CON-
TRACTOR may, seven days after written notice 
to OWNER and ENGINEER, stop the Work until 
payment is made of all such amounts due 
CONTRACTOR, including interest thereon.  The 
provisions of this paragraph 15.04 are not 
intended to preclude CONTRACTOR from 
making a Claim under paragraph 10.05 for an 
adjustment in Contract Price or Contract Times or 
otherwise for expenses or damage

directly attributable to CONTRACTOR’s 
stopping the Work as permitted by this paragraph. 
 

ARTICLE 16 - DISPUTE RESOLUTION                                                                                                

16.01 Methods and Procedures 
 
 A. Dispute resolution methods and proce-
dures, if any, shall be as set forth in the 
Supplementary Conditions.  If no method and 
procedure has been set forth, and subject to the 
provisions of paragraphs 9.09 and 10.05, 
OWNER and CONTRACTOR may exercise such 
rights or remedies as either may otherwise have 
under the Contract Documents or by Laws or 
Regulations in respect of any dispute. 
 
 

ARTICLE 17 - MISCELLANEOUS 

17.01 Giving Notice 
 
 A. Whenever any provision of the Contract 
Documents requires the giving of written notice, 
it will be deemed to have been validly given if 
delivered in person to the individual or to a 
member of the firm or to an officer of the 
corporation for whom it is intended, or if 
delivered at or sent by registered or certified mail, 
postage prepaid, to the last business address 
known to the giver of the notice. 

17.02 Computation of Times 
 
 A. When any period of time is referred to in 
the Contract Documents by days, it will be 
computed to exclude the first and include the last 
day of such period.  If the last day of any such 
period falls on a Saturday or Sunday or on a day 
made a legal holiday by the law of the applicable 
jurisdiction, such day will be omitted from the 
computation. 

17.03 Cumulative Remedies 
 
 A. The duties and obligations imposed by 
these General Conditions and the rights and 
remedies available hereunder to the parties hereto 
are in addition to, and are not to be construed in 
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any way as a limitation of, any rights and 
remedies available to any or all of them which are 
otherwise imposed or available by Laws or 
Regulations, by special warranty or guarantee, or 
by other provisions of the Contract Documents, 
and the provisions of this paragraph will be as 
effective as if repeated specifically in the 
Contract Documents in connection with each 
particular duty, obligation, right, and remedy to 
which they apply. 

17.04 Survival of Obligations 
 
 A. All representations, indemnifications, 
warranties, and guarantees made in, required by, 
or given in accordance with the Contract 
Documents, as well as all continuing obligations 
indicated in the Contract Documents, will survive 
final payment, completion, and acceptance of the 
Work or termination or completion of the 
Agreement. 

17.05 Controlling Law 
 
 A. This Contract is to be governed by the 
law of the state in which the Project is located. 
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SECTION 750 
 

SEWER LINING SERVICES 

BID # 2024-025 

GENERAL SPECIFICATIONS 
 

 
1.0 GENERAL REQUIREMENTS 
 
Contractor shall not begin, nor will they be paid for any work, without proper and prior 
written authorization from the City.  
 
Sewer lining cleaning shall be performed with hydraulically propelled or mechanically 
operated cleaning equipment. Selection of equipment shall be based on field conditions 
such as access to manholes, type and quantity of debris to be removed, size of sewer, 
depth of flow, etc.  
 
Television inspection shall be required for the documentation of various field conditions 
and activities to define location of repairs and as directed by the owner's representative. 
The cost of TV inspection shall be included for all cured-in-place liner installation.  
 
Sewer pipe joint testing shall be accomplished by applying a positive hydraulic pressure 
to each sewer pipe joint in succession, monitoring the pressure in the void, and monitoring  
the test liquid flow rate.  
 
Sewer pipe joint sealing shall be accomplished by the injection of chemical sealing 
materials into and/or through the joints from within the pipe.  

Sewer manhole/wetwell sealing shall be accomplished by the injection of chemical sealing 
materials into and/or through the points of leakage from within the manhole.  
 
Sewer manhole/wetwell rehabilitation shall be accomplished by the replacement or 
application of materials that will improve the overall structural condition of the manhole. 
No dig cured-in-place spot repair pipe lining: the spot liner shall be accomplished by 
incorporating epoxy resin materials that will resist the corrosive effects of raw sewage 
effluent and hydrogen sulfide gas. The cured-in-place spot pipe shall be fabricated to a 
size that when installed will neatly and firmly fit the internal circumference of the conduit 
to be repaired. 
 
Point repair of sanitary sewers (excavation); the work specified in their section includes 
repairs to sections or segments (up to 15 feet in length) of existing sanitary sewers, mains 
or service lines, which require excavation from the surface to accurately locate sources of 
infiltration or inflow and to eliminate them by making necessary repairs.  
 
Pipe lining fold and form type; the finished pipe in place shall be fabricated of deformed 
pipe or spiral wound ribbed pipe introduced into sanitary sewers in order to rehabilitate 



 
 

the existing pipeline system without excavation. This applies to 6" to 15" diameter pipe in 
terms of installation and materials. The onsite foreman of each bid group must have at 
least two (2) years experience in said work group.  

 
2.0 WASTEWATER FLOW CONTROL  
 
The work specified in this section includes all labor, materials, accessories, equipment 
and tools for performing all operations required to bypass sewage around a manhole or 
sewer section in which work is to be performed. The Contractor shall be prepared to 
bypass pump sewage as part of his operations.  
 
The Contractor shall provide all pumps, piping and other equipment to accomplish this 
task; perform all construction; obtain all permits; pay all costs; and perform complete 
restoration of all existing facilities to equal or better condition to the satisfaction of the 
owner’s representative. 
 
When sewer line flows at the upstream manhole of the manhole section being repaired are 
above the maximum allowable requirements for television survey, or do not allow the 
proper sewer or manhole repair, the flows shall be reduced to the levels indicated by one 
of the following methods: a) manual operation of pumping stations by city forces, b) 
plugging/blocking of the flows by the Contractor, and/or c) pumping/bypassing of the 
flows as acceptable, to the owner's representative by the Contractor.  
 
In some applications, the wastewater flow may be plugged and contained within the 
capacity of the collection system.  This shall only be done when it has been determined 
the system can accommodate the surcharging without any adverse impact.  
 
For the initial television surveys, before and after a lining is installed, the sewer line shall 
be blocked completely. No flow, except infiltration/inflow, will be allowed through the 
respective sewer line being televised on the pre-repair television survey. For all other 
television surveys, including warranty surveys and joint testing and sealing, the depth of 
flow within the sewer shall not exceed that shown below for the respective pipe sizes as 
measured in the manhole.  
 
1. Maximum depth of flow: television survey 

6" - 10" pipe 20% of pipe diameter 
12" - 24" pipe 25% of pipe diameter 
Above 24" pipe 30% of pipe diameter 

 
2. Maximum depth of flow: joint testing/sealing 

6”- 12" pipe 25% of pipe diameter 
15"- 24" pipe 30% of pipe diameter 
Above 24" pipe 35% of pipe diameter 

 
2.1 Plugging And Blocking 

 



 
 

A sewer line plug shall be inserted into the line at a manhole upstream from the section 
being surveyed or repaired. The plug shall be so designed that all or any portion of the 
operation flows can be released. During the survey portion of the operation, flows shall be 
shut off or reduced to within the maximum flow limits specified.  
 
During repairs, the flows shall be shut off or pumped/bypassed, as acceptable to the 
owner's representative. After the work tasks have been completed, flows shall be restored 
to normal.  
 

2.2 Pumping And Bypassing 
 
When pumping/bypassing is required, as determined by the owner's representative, the 
Contractor will supply the necessary conduits and other equipment to divert the flow of 
sewage around the manhole section in which work is to be performed. The bypass system 
shall be of sufficient capacity to handle existing flows plus additional flow that may occur 
during periods of rainstorms. The Contractor will be responsible for furnishing the 
necessary labor and supervision to set up and operate the pumping and bypassing system. 
A "setup" consists of the necessary pumps, conduits and other equipment to divert the 
flows of sewage around a manhole section, from the start to finish of work performed in 
the manhole section.  
 
Pumps and equipment shall be continuously monitored by a maintenance person capable 
of starting, stopping, refueling and maintaining these pumps during the rehabilitation. If 
pumping is required on a 24-hour basis, engines shall be equipped in a manner to keep 
noise to a minimum.  
 

2.3 Flow Control Precautions  

A.   Surcharging Sewers  
 
Where the raw sewage flow is blocked or plugged, sufficient precautions must be taken to 
protect the public health. The sewer lines shall also be protected from damage. The 
following occurrences shall not be allowed:  

No sewage shall be allowed to back up into any homes or buildings.  
 

No sewage shall overflow any manholes, cleanouts, or any other 
access to the sewers.  

 
Users upstream of the repair area shall be able to use all their 
water and sewer utilities without interruption.  

B.   Pumps  
 
Any sump pumps, bypass pumps, trash pumps or any other type pump which pulls 
sewage/water or any type of material out of the manhole or sewer shall discharge this 
material into another manhole, or appropriate vehicle or container acceptable to the 
owner's representative. Under no circumstances shall this material be discharged, stored 



 
 

or deposited on the ground, swale, road or open environment.  
 

C.   Traffic Control 
  
The Contractor shall submit a Certified Maintenance of Traffic (MOT) plan to the 
Engineering Department to the commencement of the work. The Contractor shall be 
responsible for providing all types of temporary traffic markers including but not limited 
to the following: temporary striping, lighted barricades, message boards, traffic cones and 
flagmen. The City may modify or change the Contractor's schedule as necessary to insure 
the maintenance of traffic. The Contractor shall furnish the Utilities Department with a 
copy of the approved MOT plan. 
 
The Contractor shall take appropriate steps to ensure that all pumps, piping and 
hoses that carry raw sewage are protected from traffic. In the event, during any form of 
"sewage flow control", that raw sewage is spilled discharged, leaked or otherwise 
deposited in the open environment, due to the Contractor's work, the Contractor is 
responsible for any cleanup of solids and disinfection of the area affected. This work will 
be performed at the Contractor's expense with no additional cost to the City. The 
Contractor is also responsible for notifying the sewer system maintenance personnel and 
complying with any and all regulatory requirements with no additional cost to the City.  
 
3.0 PIPE LINER TECHNICAL SPECIFICATIONS 
 

3.1 Scope Of Work 
 
The work specified includes all labor, materials, accessories, equipment and tools 
necessary to install and test the pipe lining.  
 
The finished pipe in place shall be fabricated from materials which, when installed, will 
be chemically resistant to withstand internal exposure to domestic sewage.  
 

3.2 Submittals 
 
The Contractor shall submit shop drawings, installation procedures, material 
specifications and other information to the owner for review, For deform/reformed 
polyethylene (P.E.), polyvinyl chloride (PVC), vitrified clay pipe (VCP), and cured in 
place resin impregnated liners, the American Society for Testing and Material (ASTM) 
standard specifications are made a part hereof by reference, and shall be the latest edition 
and revision thereof.  

Cure-In-Place Technology  

ASTM F-1216-93 
ASTM F-1216-07a 

Deformed/Reformed (HDPE) Technology  
ASTM F-I 533-94  
ASTM F- 1606-95  



 
 

ASTM D- 3350-93  

Deformed/Reformed (PVC) Technology 

ASTM F-150494  
ASTM D-1784-92  

Expandable (PVC) Technology  

ASTM D-1784-94  

Rehabilitation of Sewer Lateral 

ASTM F2561-11 
 
All technologies must submit an ASTM approved, independent 
laboratory, test results, certifying product meets addressed ASTMs. 
Alternates considered as approved by Engineer. 
 

3.3 Product And Installer Acceptability 
 

Product: To be acceptable, a minimum of 250,000 linear feet of the Product must be installed 
and in use in Wastewater collection systems and or drainage systems. 
 
Installer: To be acceptable, the installer (proposer Firm) must have had at least two (2) years 
of active experience with commercial installation of the Product, and must have completed the 
installation of at least 30,000 linear feet of the lining Product in wastewater collection and/or 
drainage installations to the satisfaction of the Owner. 
 

3.4 General 
 
These methods applied to the rehabilitation of 6-inch through 12-inch diameter gravity 
sewer pipe. The pipe lining shall be u-liner, pipe tec rib loc expand-a-pipe or equal.  
 

A. Flow Control 
 
Flow control shall be exercised as required to ensure that no flowing sewage comes into 
contact with sections of the sewer under repair.  
 
A sewer line plug shall be inserted into the sewer upstream from the section to be 
repaired. The plug shall be so designed that all or any portion of the sewage flows can be 
released. During the review, testing, and installation portion of the operation, flows shall 
be shut off in order to properly install deformed and reformed pipe lining. The upstream 
manholes shall be constantly monitored for degree of surcharging. After the installation is 
complete, flows shall be restored to normal level.  
 

B. Pumping And Bypassing Of Flow  
 
Wherever lines are blocked off and the possibility of backing up the sewage and causing 
harm to Public and private property is foreseen, it shall be the Contractor's responsibility 



 
 

to bypass flow from manhole to manhole.  
 
Bypassing shall be accomplished using sewer plugs with pump connections, by pumping 
down surcharged manholes, or by other methods acceptable to the engineer. All bypassed 
flow must be discharged to a sanitary sewer. Bypassed flow shall not be allowed to enter 
any storm line, drainage ditch or street gutter. During a bypass operation, the pump shall 
be manned continuously; the Contractor shall maintain the pump and bypass equipment, 
and shall be responsible for any damages to public or private property due to malfunction 
of same.  
 

3.5 Installation 
 
The existing pipeline shall be cleaned of any obstructions and televised before and after 
work. Installations shall be in accordance with submitted documentation and pre-work 
meetings.  
 
End seal - the beginning and end of the new pipe shall be seated to the rehabilitated 
pipeline. The sealing material shall be compatible with the new pipe and shall provide a 
watertight seal (including drop manholes if needed). 
 
Service connections - after the liner has been installed, the Contractor shall reconnect the 
existing service connections. Cut-in service connections shall be opened to a 100 percent 
of the sewer service pipe inside diameter. All coupons shall be recovered at the 
downstream manhole and removed. The Contractor shall stop all visible leaks and grout 
all service connections, The reinstatement of the service connections shall be a separate 
pay item. The Contractor should not reactivate any line sections until accepted by the 
City.  

3.6 Acceptance 
 
The rehabilitated pipe shall be continuous. The liner shall be free of all visual and material 
defects except those resulting from pre-lined conditions (such conditions shall be brought 
to the attention of the City prior to lining). There shall be no pits, pinholes, cracks or 
crazing. The surface shall be smooth and free of waviness throughout the pipe.  
 

A. Television Survey 
 
Television survey, including pre-construction report with video, post construction report, 
with video and location map, and warranty survey, is required, for all pipe lining. If post 
construction survey is performed after sewage has been allowed to flow through the 
installed liner, the entire pipe length shall be cleaned again prior to performing the post 
construction survey.  
 

B. Guarantee 
 
All lining work performed shall be guaranteed against workmanship and/or materials 
failure for a period of five (5) years after the completion of the work. 

 



ADDENDUM 1 

HUD Section 3  
Contract Clause  

(Eff. July 1, 2021)  
A. The work to be performed under this contract is subject to the requirements of Section 3 

of the Housing and Urban Development Act of 1968, as amended, 12 U.S.C. 1701U 
(Section 3). The purpose of Section 3 is to ensure that employment and other economic 
opportunities generated by HUD assistance or HUD-assisted projects covered by Section 
3, shall, to the greatest extent feasible, be directed to low- and very low-income persons, 
including persons who are recipients of HUD assistance for housing, with a preference for 
both targeted workers living in the service area or neighborhood of the Development and 
Youth Build Participants, as described at 24 CFR Part 75 (Section 3 Regulations). 
 

B. The parties to this contract agree to comply with HUD's regulations in 24 CFR Part 75, 
which implement Section 3. As evidenced by their execution of this contract, the parties 
certify that they are under no contractual or other impediment that would prevent them 
from complying with the Section 3 Regulations. 
 

C. The Award Recipient, Contractor, or Development Owner (Recipient) agrees to send to 
each labor organization or representative of workers with which the Recipient has a 
collective bargaining agreement or other understanding, if any, a notice advising the labor 
organization or workers’ representative of the contractor's commitments under this section 
of the contract, and will post copies of the notice in conspicuous places at the work site 
where both employees and applicants for training and employment positions can see the 
notice. The notice shall describe the Section 3 preference, shall set forth (i) minimum 
number and job titles subject to hire, (ii) availability of apprenticeship and training 
positions, (iii) the qualifications for each; and (iv) the name and location of the person(s) 
taking applications for each of the positions; and (v) the anticipated date the work shall 
begin. 
 

D. The Recipient agrees to include this Section 3 clause in every subcontract subject to 
compliance with Section 3 Regulations, and agrees to take appropriate action, as provided 
in an applicable provision of the subcontract or in this Section 3 clause, upon a finding that 
the subcontractor is in violation of the regulations in 24 CFR Part 75. The Recipient will 
not subcontract with any subcontractor where the Recipient has notice or knowledge that 
the subcontractor has been found in violation of the regulations in 24 CFR Part 75. 
 

E. The Recipient will certify that any vacant employment positions, including training 
positions, that are filled (1) after the contractor is selected but before the contract is 
executed, and (2) with persons other than those to whom the regulations of 24 CFR Part 
75 require employment opportunities to be directed, were not filled to circumvent the 
Recipient's obligations under 24 CFR Part 75. 
 

F. Noncompliance with HUD's regulations in 24 CFR Part 755 may result in sanctions, 
termination of this contract for default, and debarment or suspension from future HUD 



assisted contracts. 
 

G. With respect to work performed in connection with Section 3 covered Indian housing 
assistance, section 7(b) of the Indian self-determination and education assistance act (25 
U.S.C. 450e) also applies to the work to be performed under this contract. Section 7(b) 
requires that to the greatest extent feasible (i) preference and opportunities for training 
and employment shall be given to Indians, and (ii) preference in the award of contracts 
and subcontracts shall be given to Indian organizations and Indian-owned economic 
enterprises. Parties to this contract that are subject to the provisions of section 3 and 
section 7(b) agree to comply with Section 3 to the maximum extent feasible, but not in 
derogation of compliance with section 7(b). 



ADDENDUM 2 
In accordance with sec�on 448.095, F.S., the State of Florida expressly requires the following: 

(1) Every public agency and its contractors and subcontractors shall register with and use the
E-Verify system to verify the work authoriza�on status of all newly hired employees. A
public agency or a contractor or subcontractor thereof may not enter into a contract
unless each party to the contract registers with and uses the E-Verify system.

(2) An employer shall verify each new employee’s employment eligibility within three (3)
business days a�er the first day that the new employee begins working for pay as required
under 8 C.F.R. 274a. Beginning July 1, 2023, a private employer with 25 or more employees
shall use the E-Verify system to verify a new employee’s employment eligibility.

E-Verify is an Internet-based system that allows an employer, using informa�on reported on an
employee’s Form I-9, Employment Eligibility Verifica�on, to determine the eligibility of all new
employees hired to work in the United States. There is no charge to employers to use E-Verify. The
Department of Homeland Security’s E-Verify system can be found at: htps://www.e-verify.gov/.

https://www.e-verify.gov/


 
ADDENDUM 3 

 
Davis-Bacon/Prevailing Federal Wage Rates 

Contract  
 

29 CFR Part 5 – Labor Standards Provisions for Federally Assisted Projects 
 

§ 5.5 Contract provisions and related matters. 
 
(a) The Agency head shall cause or require the contracting officer to insert in full in any contract 
in excess of $2,000 which is entered into for the actual construction, alteration and/or repair, 
including painting and decorating, of a public building or public work, or building or work financed 
in whole or in part from Federal funds or in accordance with guarantees of a Federal agency or 
financed from funds obtained by pledge of any contract of a Federal agency to make a loan, grant 
or annual contribution (except where a different meaning is expressly indicated), and which is 
subject to the labor standards provisions of any of the acts listed in Sec. 5.1, the following clauses 
(or any modifications thereof to meet the particular needs of the agency, Provided, That such 
modifications are first approved by the Department of Labor): 
 
(1) Minimum wages. (i) All laborers and mechanics employed or working upon the site of the work 
(or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the 
construction or development of the project), will be paid unconditionally and not less often than 
once a week, and without subsequent deduction or rebate on any account (except such payroll 
deductions as are permitted by regulations issued by the Secretary of Labor under the Copeland 
Act (29 CFR part 3)), the full amount of wages and bona fide fringe benefits (or cash equivalents 
thereof) due at time of payment computed at rates not less than those contained in the wage 
determination of the Secretary of Labor which is attached hereto and made a part hereof, 
regardless of any contractual relationship which may be alleged to exist between the contractor 
and such laborers and mechanics. 
 
Contributions made or costs reasonably anticipated for bona fide fringe benefits under section 
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to 
such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv) of this section; also, 
regular contributions made or costs incurred for more than a weekly period (but not less often 
than quarterly) under plans, funds, or programs which cover the particular weekly period, are 
deemed to be constructively made or incurred during such weekly period. Such laborers and 
mechanics shall be paid the appropriate wage rate and fringe benefits on the wage determination 
for the classification of work actually performed, without regard to skill, except as provided in Sec. 
5.5(a)(4). Laborers or mechanics performing work in more than one classification may be 
compensated at the rate specified for each classification for the time actually worked therein: 
Provided, That the employer's payroll records accurately set forth the time spent in each 
classification in which work is performed. The wage determination (including any additional 
classification and wage rates conformed under paragraph (a)(1)(ii) of this section) and the Davis-
Bacon poster (WH-1321) shall be posted at all times by the contractor and its subcontractors at 
the site of the work in a prominent and accessible place where it can be easily seen by the 
workers. 
 



(ii)(A) The contracting officer shall require that any class of laborers or mechanics, including 
helpers, which is not listed in the wage determination and which is to be employed under the 
contract shall be classified in conformance with the wage determination. The contracting officer 
shall approve an additional classification and wage rate and fringe benefits therefore only when 
the following criteria have been met: 
 
(1) The work to be performed by the classification requested is not performed by a classification 
in the wage determination; and 
 
(2) The classification is utilized in the area by the construction industry; and 
 
(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable 
relationship to the wage rates contained in the wage determination. 
 
(B) If the contractor and the laborers and mechanics to be employed in the classification (if 
known), or their representatives, and the contracting officer agree on the classification and wage 
rate (including the amount designated for fringe benefits where appropriate), a report of the action 
taken shall be sent by the contracting officer to the Administrator of the Wage and Hour Division, 
Employment Standards Administration, U.S. Department of Labor, Washington, DC 20210. The 
Administrator, or an authorized representative, will approve, modify, or disapprove every 
additional classification action within 30 days of receipt and so advise the contracting officer or 
will notify the contracting officer within the 30-day period that additional time is necessary. 
 
(C) In the event the contractor, the laborers or mechanics to be employed in the classification or 
their representatives, and the contracting officer do not agree on the proposed classification and 
wage rate (including the amount designated for fringe benefits, where appropriate), the 
contracting officer shall refer the questions, including the views of all interested parties and the 
recommendation of the contracting officer, to the Administrator for determination. The 
Administrator, or an authorized representative, will issue a determination within 30 days of receipt 
and so advise the contracting officer or will notify the contracting officer within the 30-day period 
that additional time is necessary. 
 
(D) The wage rate (including fringe benefits where appropriate) determined pursuant to 
paragraphs (a)(1)(ii) (B) or (C) of this section, shall be paid to all workers performing work in the 
classification under this contract from the first day on which work is performed in the classification. 
 
(iii) Whenever the minimum wage rate prescribed in the contract for a class of laborers or 
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor shall 
either pay the benefit as stated in the wage determination or shall pay another bona fide fringe 
benefit or an hourly cash equivalent thereof. 
 
(iv) If the contractor does not make payments to a trustee or other third person, the contractor 
may consider as part of the wages of any laborer or mechanic the amount of any costs reasonably 
anticipated in providing bona fide fringe benefits under a plan or program, Provided, That the 
Secretary of Labor has found, upon the written request of the contractor, that the applicable 
standards of the Davis-Bacon Act have been met. The Secretary of Labor may require the 
contractor to set aside in a separate account assets for the meeting of obligations under the plan 
or program. 
 
(2) Withholding. The (write in name of Federal Agency or the loan or grant recipient) shall upon 
its own action or upon written request of an authorized representative of the Department of Labor 



withhold or cause to be withheld from the contractor under this contract or any other Federal 
contract with the same prime contractor, or any other federally-assisted contract subject to Davis-
Bacon prevailing wage requirements, which is held by the same prime contractor, so much of the 
accrued payments or advances as may be considered necessary to pay laborers and mechanics, 
including apprentices, trainees, and helpers, employed by the contractor or any subcontractor the 
full amount of wages required by the contract. In the event of failure to pay any laborer or 
mechanic, including any apprentice, trainee, or helper, employed or working on the site of the 
work (or under the United States Housing Act of 1937 or under the Housing Act of 1949 in the 
construction or development of the project), all or part of the wages required by the contract, the 
(Agency) may, after written notice to the contractor, sponsor, applicant, or owner, take such action 
as may be necessary to cause the suspension of any further payment, advance, or guarantee of 
funds until such violations have ceased. 
 
(3) Payrolls and basic records. (i) Payrolls and basic records relating thereto shall be maintained 
by the contractor during the course of the work and preserved for a period of three years thereafter 
for all laborers and mechanics working at the site of the work (or under the United States Housing 
Act of 1937, or under the Housing Act of 1949, in the construction or development of the project). 
Such records shall contain the name, address, and social security number of each such worker, 
his or her correct classification, hourly rates of wages paid (including rates of contributions or 
costs anticipated for bona fide fringe benefits or cash equivalents thereof of the types described 
in section 1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked, 
deductions made and actual wages paid. Whenever the Secretary of Labor has found under 29 
CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount of any costs 
reasonably anticipated in providing benefits under a plan or program described in section 
1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain records which show that the 
commitment to provide such benefits is enforceable, that the plan or program is financially 
responsible, and that the plan or program has been communicated in writing to the laborers or 
mechanics affected, and records which show the costs anticipated or the actual cost incurred in 
providing such benefits. Contractors employing apprentices or trainees under approved programs 
shall maintain written evidence of the registration of apprenticeship programs and certification of 
trainee programs, the registration of the apprentices and trainees, and the ratios and wage rates 
prescribed in the applicable programs. 
 
(ii)(A) The contractor shall submit weekly for each week in which any contract work is performed 
a copy of all payrolls to the (write in name of appropriate federal agency) if the agency is a party 
to the contract, but if the agency is not such a party, the contractor will submit the payrolls to the 
applicant, sponsor, or owner, as the case may be, for transmission to the (write in name of 
agency). The payrolls submitted shall set out accurately and completely all of the information 
required to be maintained under 29 CFR 5.5(a)(3)(i), except that full social security numbers and 
home addresses shall not be included on weekly transmittals. Instead the payrolls shall only need 
to include an individually identifying number for each employee (e.g., the last four digits of the 
employee's social security number). The required weekly payroll information may be submitted in 
any form desired. Optional Form WH-347 is available for this purpose from the Wage and Hour 
Division Web site at http://www.dol.gov/whd/forms/wh347.pdf  or its successor site. The prime 
contractor is responsible for the submission of copies of payrolls by all subcontractors. 
Contractors and subcontractors shall maintain the full social security number and current address 
of each covered worker, and shall provide them upon request to the (write in name of appropriate 
federal agency) if the agency is a party to the contract, but if the agency is not such a party, the 
contractor will submit them to the applicant, sponsor, or owner, as the case may be, for 
transmission to the (write in name of agency), the contractor, or the Wage and Hour Division of 
the Department of Labor for purposes of an investigation or audit of compliance with prevailing 

http://www.dol.gov/whd/forms/wh347.pdf


wage requirements. It is not a violation of this section for a prime contractor to require a 
subcontractor to provide addresses and social security numbers to the prime contractor for its 
own records, without weekly submission to the sponsoring government agency (or the applicant, 
sponsor, or owner). 
 
(B) Each payroll submitted shall be accompanied by a ``Statement of Compliance,'' signed by the 
contractor or subcontractor or his or her agent who pays or supervises the payment of the persons 
employed under the contract and shall certify the following: 
 
(1) That the payroll for the payroll period contains the information required to be provided under 
Sec.  5.5 (a)(3)(ii) of Regulations, 29 CFR part 5, the appropriate information is being maintained 
under Sec.  5.5 (a)(3)(i) of Regulations, 29 CFR part 5, and that such information is correct and 
complete; 
 
(2) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on 
the contract during the payroll period has been paid the full weekly wages earned, without rebate, 
either directly or indirectly, and that no deductions have been made either directly or indirectly 
from the full wages earned, other than permissible deductions as set forth in Regulations, 29 CFR 
part 3; 
 
(3) That each laborer or mechanic has been paid not less than the applicable wage rates and 
fringe benefits or cash equivalents for the classification of work performed, as specified in the 
applicable wage determination incorporated into the contract. 
 
(C) The weekly submission of a properly executed certification set forth on the reverse side of 
Optional Form WH-347 shall satisfy the requirement for submission of the ``Statement of 
Compliance'' required by paragraph (a)(3)(ii)(B) of this section. 
 
(D) The falsification of any of the above certifications may subject the contractor or subcontractor 
to civil or criminal prosecution under section 1001 of title 18 and section 231 of title 31 of the 
United States Code. 
 
(iii) The contractor or subcontractor shall make the records required under paragraph (a)(3)(i) of 
this section available for inspection, copying, or transcription by authorized representatives of the 
(write the name of the agency) or the Department of Labor, and shall permit such representatives 
to interview employees during working hours on the job. If the contractor or subcontractor fails to 
submit the required records or to make them available, the Federal agency may, after written 
notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary to 
cause the suspension of any further payment, advance, or guarantee of funds. Furthermore, 
failure to submit the required records upon request or to make such records available may be 
grounds for debarment action pursuant to 29 CFR 5.12. 
 
(4) Apprentices and trainees--(i) Apprentices. Apprentices will be permitted to work at less than 
the predetermined rate for the work they performed when they are employed pursuant to and 
individually registered in a bona fide apprenticeship program registered with the U.S. Department 
of Labor, Employment and Training Administration, Office of Apprenticeship Training, Employer 
and Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a person 
is employed in his or her first 90 days of probationary employment as an apprentice in such an 
apprenticeship program, who is not individually registered in the program, but who has been 
certified by the Office of Apprenticeship Training, Employer and Labor Services or a State 
Apprenticeship Agency (where appropriate) to be eligible for probationary employment as an 



apprentice. The allowable ratio of apprentices to journeymen on the job site in any craft 
classification shall not be greater than the ratio permitted to the contractor as to the entire work 
force under the registered program. Any worker listed on a payroll at an apprentice wage rate, 
who is not registered or otherwise employed as stated above, shall be paid not less than the 
applicable wage rate on the wage determination for the classification of work actually performed. 
In addition, any apprentice performing work on the job site in excess of the ratio permitted under 
the registered program shall be paid not less than the applicable wage rate on the wage 
determination for the work actually performed. Where a contractor is performing construction on 
a project in a locality other than that in which its program is registered, the ratios and wage rates 
(expressed in percentages of the journeyman's hourly rate) specified in the contractor's or 
subcontractor's registered program shall be observed. Every apprentice must be paid at not less 
than the rate specified in the registered program for the apprentice's level of progress, expressed 
as a percentage of the journeymen hourly rate specified in the applicable wage determination. 
Apprentices shall be paid fringe benefits in accordance with the provisions of the apprenticeship 
program. If the apprenticeship program does not specify fringe benefits, apprentices must be paid 
the full amount of fringe benefits listed on the wage determination for the applicable classification. 
If the Administrator determines that a different practice prevails for the applicable apprentice 
classification, fringes shall be paid in accordance with that determination. In the event the Office 
of Apprenticeship Training, Employer and Labor Services, or a State Apprenticeship Agency 
recognized by the Office, withdraws approval of an apprenticeship program, the contractor will no 
longer be permitted to utilize apprentices at less than the applicable predetermined rate for the 
work performed until an acceptable program is approved. 
 
(ii) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at less 
than the predetermined rate for the work performed unless they are employed pursuant to and 
individually registered in a program which has received prior approval, evidenced by formal 
certification by the U.S. Department of Labor, Employment and Training Administration. The ratio 
of trainees to journeymen on the job site shall not be greater than permitted under the plan 
approved by the Employment and Training Administration. Every trainee must be paid at not less 
than the rate specified in the approved program for the trainee's level of progress, expressed as 
a percentage of the journeyman hourly rate specified in the applicable wage determination. 
Trainees shall be paid fringe benefits in accordance with the provisions of the trainee program. If 
the trainee program does not mention fringe benefits, trainees shall be paid the full amount of 
fringe benefits listed on the wage determination unless the Administrator of the Wage and Hour 
Division determines that there is an apprenticeship program associated with the corresponding 
journeyman wage rate on the wage determination which provides for less than full fringe benefits 
for apprentices. Any employee listed on the payroll at a trainee rate who is not registered and 
participating in a training plan approved by the Employment and Training Administration shall be 
paid not less than the applicable wage rate on the wage determination for the classification of 
work actually performed. In addition, any trainee performing work on the job site in excess of the 
ratio permitted under the registered program shall be paid not less than the applicable wage rate 
on the wage determination for the work actually performed. In the event the Employment and 
Training Administration withdraws approval of a training program, the contractor will no longer be 
permitted to utilize trainees at less than the applicable predetermined rate for the work performed 
until an acceptable  
program is approved. 
 
(iii) Equal employment opportunity. The utilization of apprentices, trainees and journeymen under 
this part shall be in conformity with the equal employment opportunity requirements of Executive 
Order 11246, as amended, and 29 CFR part 30. 
 



(5) Compliance with Copeland Act requirements. The contractor shall comply with the 
requirements of 29 CFR part 3, which are incorporated by reference in this contract. 
 
(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses 
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the (write in the name of 
the Federal agency) may by appropriate instructions require, and also a clause requiring the 
subcontractors to include these clauses in any lower tier subcontracts. The prime contractor shall 
be responsible for the compliance by any subcontractor or lower tier subcontractor with all the 
contract clauses in 29 CFR 5.5. 
 
(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be 
grounds for termination of the contract, and for debarment as a contractor and a subcontractor as 
provided in 29 CFR 5.12. 
 
(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations of 
the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein incorporated 
by reference in this contract. 
 
(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions of 
this contract shall not be subject to the general disputes clause of this contract. Such disputes 
shall be resolved in accordance with the procedures of the Department of Labor set forth in 29 
CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the 
contractor (or any of its subcontractors) and the contracting agency, the U.S. Department of 
Labor, or the employees or their representatives. 
 
(10) Certification of eligibility. (i) By entering into this contract, the contractor certifies that neither 
it (nor he or she) nor any person or firm who has an interest in the contractor's firm is a person or 
firm ineligible to be awarded Government contracts by virtue of section 3(a) of the Davis-Bacon 
Act or 29 CFR 5.12(a)(1). 
 
(ii) No part of this contract shall be subcontracted to any person or firm ineligible for award of a 
Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(a)(1). 
 
(iii) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18 U.S.C. 
1001. 
 
(b) Contract Work Hours and Safety Standards Act. The Agency Head shall cause or require the 
contracting officer to insert the following clauses set forth in paragraphs (b)(1), (2), (3), and (4) of 
this section in full in any contract in an amount in excess of $100,000 and subject to the overtime 
provisions of the Contract Work Hours and Safety Standards Act. These clauses shall be inserted 
in addition to the clauses required by Sec. 5.5(a) or 4.6 of part 4 of this title. As used in this 
paragraph, the terms laborers and mechanics include watchmen and guards. 
 
(1) Overtime requirements. No contractor or subcontractor contracting for any part of the contract 
work which may require or involve the employment of laborers or mechanics shall require or 
permit any such laborer or mechanic in any workweek in which he or she is employed on such 
work to work in excess of forty hours in such workweek unless such laborer or mechanic receives 
compensation at a rate not less than one and one-half times the basic rate of pay for all hours 
worked in excess of forty hours in such workweek. 
 



(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the
clause set forth in paragraph (b)(1) of this section the contractor and any subcontractor
responsible there for shall be liable for the unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States (in the case of work done under contract for the
District of Columbia or a territory, to such District or to such territory), for liquidated damages.
Such liquidated damages shall be computed with respect to each individual laborer or mechanic,
including watchmen and guards, employed in violation of the clause set forth in paragraph (b)(1)
of this section, in the sum of $10 for each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty hours without payment of the
overtime wages required by the clause set forth in paragraph (b)(1) of this section.

(3) Withholding for unpaid wages and liquidated damages. The (write in the name of the Federal
agency or the loan or grant recipient) shall upon its own action or upon written request of an
authorized representative of the Department of Labor withhold or cause to be withheld, from any
moneys payable on account of work performed by the contractor or subcontractor under any such
contract or any other Federal contract with the same prime contractor, or any other federally-
assisted contract subject to the Contract Work Hours and Safety Standards Act, which is held by
the same prime contractor, such sums as may be determined to be necessary to satisfy any
liabilities of such contractor or subcontractor for unpaid wages and liquidated damages as
provided in the clause set forth in paragraph (b)(2) of this section.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set
forth in paragraph (b)(1) through (4) of this section and also a clause requiring the subcontractors
to include these clauses in any lower tier subcontracts. The prime contractor shall be responsible
for compliance by any subcontractor or lower tier subcontractor with the clauses set forth in
paragraphs (b)(1) through (4) of this section.

(c) In addition to the clauses contained in paragraph (b), in any contract subject only to the
Contract Work Hours and Safety Standards Act and not to any of the other statutes cited in Sec.
5.1, the Agency Head shall cause or require the contracting officer to insert a clause requiring
that the contractor or subcontractor shall maintain payrolls and basic payroll records during the
course of the work and shall preserve them for a period of three years from the completion of the
contract for all laborers and mechanics, including guards and watchmen, working on the contract.
Such records shall contain the name and address of each such employee, social security number,
correct classifications, hourly rates of wages paid, daily and weekly number of hours worked,
deductions made, and actual wages paid. Further, the Agency Head shall cause or require the
contracting officer to insert in any such contract a clause providing that the records to be
maintained under this paragraph shall be made available by the contractor or subcontractor for
inspection, copying, or transcription by authorized representatives of the (write the name of
agency) and the Department of Labor, and the contractor or subcontractor will permit such
representatives to interview employees during working hours on the job.
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 U. S. Department of Housing and Urban Development 
 Office of Community Planning and Development 

Special Attention of: NOTICE:  CPD-2023-12 

All Secretary's Representatives Issued:  November 2, 2023 
All State/Area Coordinators 
All CPD Division Directors  Expires: Effective until amended, superseded, 
HUD Field Offices  or rescinded 
HUD Regional Offices 

Cross Reference: 
Sections 70901-52 of Pub. L. No. 117-58 

Subject: CPD Implementation Guidance for the Build America, Buy America Act’s domestic 
content procurement preference as part of the Infrastructure Investment and Jobs 
Act. 

This Notice provides initial implementation guidance for programs administered by the U.S. 
Department of Housing and Urban Development’s (HUD) Office of Community Planning and 
Development (CPD) for the “Buy America Preference” (BAP) imposed by the Build America, Buy 
America Act (BABA) enacted under Division G, Title IX of  the Infrastructure Investment and Jobs 
Act (IIJA, Pub. L. No. 117-58) signed into law on November 15, 2021.  

This Notice provides CPD grantees and participating jurisdictions, collectively referred to as 
grantees, an overview of BABA, including key terms, HUD actions to implement BABA, guidance 
on HUD’s general waivers, the phased implementation schedule for the BAP on CPD programs, 
and proposed next steps.   The attached addenda include answers to frequently asked questions, 
examples of when the BAP applies for CPD grantees, and sample BAP language for agreements.   
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Purpose of the Notice  
 
This Notice is intended to notify grantees of the “Buy America Preference” (BAP) 

requirement under the Build America, Buy America Act (BABA) as they apply to CPD programs.  
This Notice identifies the CPD programs and activities that must comply with BABA along with the 
timeline for the application of the BAP.  It also highlights issues that grantees will want to consider 
when preparing for HUD’s full implementation of the BAP, as described in “Public Interest Phased 
Implementation Waiver for FY 2022 and 2023 of Build America, Buy America Provisions as 
Applied to Recipients of HUD Federal Financial Assistance” (88 Fed. Reg. 17001, effective March 
15, 2023).  This Notice refers to 88 Fed. Reg. 17001 as the “Phased Implementation Waiver” which 
establishes BAP implementation points according to a schedule across HUD programs.   

 
Note: The guidance provided in this Notice is subject to change if the Office of Management 

and Budget (OMB) updates guidance on the application of BABA for Federal financial assistance 
(FFA) programs for infrastructure. 

 
I. Overview of Build America, Buy America Act 

 
The Build America, Buy America Act (BABA) 
 

The Build America, Buy America Act (BABA) was signed into law by President Biden on 
November 15, 2021, as part of the Infrastructure Investment and Jobs Act (IIJA) as Sections 70901-
52 of Pub. L. No. 117-58.  In addition to providing funding for roads, bridges, rails, and high-speed 
internet access, it created an incentive to increase domestic manufacturing across the country 
through the inclusion of BABA’s “Buy America Preference” (BAP).  In general, the BAP requires 
that all iron, steel, manufactured products, and construction materials used in infrastructure projects 
funded with Federal financial assistance (FFA), as outlined in Section 70914(a) of BABA, must be 
produced in the United States.  The intent of the BAP in BABA is to stimulate private-sector 
investments in domestic manufacturing, bolster critical supply chains, and support the creation of 
well-paying jobs for people in the United States. The preference is also intended to bolster 
American firms’ ability to compete and lead globally for years to come by requiring entities that 
receive Federal infrastructure funds to use American materials and products. 

 
The BABA preference for American materials and products applies to all spending on 

infrastructure projects by Federal agencies, including HUD.  In BABA and for purposes of this 
Notice, the Federal infrastructure spending with a BAP is referred to as “Federal financial 
assistance” or “FFA.” Under Section 70912(7), FFA for infrastructure "projects” includes the 
“construction, alteration, maintenance, or repair of infrastructure in the United States”.  Under 
Section 70914(a), the use of American iron and steel, construction materials, and manufactured 
products applies to funding from CPD programs for infrastructure projects.  However, the BAP 
does not apply to “pre and post disaster or emergency response expenditures” under Section 
70912(4)(B). A list of CPD disaster or emergency funding meeting these criteria can be found in 
Section III.  

 
Effective May 14, 2022, the BAP applies to infrastructure spending unless an agency issues 

a waiver in three limited situations: 1) when applying the domestic content procurement preference 
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would be inconsistent with the public interest, 2) when types of iron, steel, manufactured products 
or construction materials are not produced in the United States in sufficient and reasonably available 
quantities or of a satisfactory quality, or 3) where the inclusion of those products and materials will 
increase the cost of the overall project by more than 25 percent. Before issuing a waiver, under 
Section 70914(c), the head of a Federal agency, including HUD, must make publicly available a 
detailed written explanation for the proposed determination to issue the waiver and provide a period 
of not less than 15 days for public comment on the proposed waiver. Additional details on waivers 
can be found in Section IV. 
 
A. Federal Government-wide Guidance on BABA 

 
As a part of the Federal government’s support of domestic production and manufacturing 

through infrastructure investments, OMB and HUD have taken several steps to implement the BAP 
by providing guidance and issuing HUD general waivers.   

 
On August 23, 2023, OMB issued final rules for 2 CFR Parts 184 and 200 and provided 

further guidance on implementing the statutory requirements and improving FFA management and 
transparency (88 Fed. Reg. 57750, effective October 23, 2023). These government-wide regulations 
apply to HUD programs and provide direction on implementing a BAP waiver process. The new 
and revised regulations also provide additional guidance on construction material standards, the cost 
components of manufactured products, and their definitions. 

 
On October 25, 2023, OMB issued guidance to all Federal agencies on how to implement 

BABA consistently across the government.  The “Implementation Guidance on Application of Buy 
America Preference in Federal Financial Assistance Programs for Infrastructure” (M-24-02) (OMB 
Guidance) directs Federal agencies, including HUD, on how to apply the BAP and provides an 
overview of the BAP waiver requirements.  OMB may also issue additional or updated guidance in 
the future, and HUD will update its guidance as necessary. 

 
B. HUD Actions and Guidance on BABA 

 
BABA is a new and complex statute, which became effective in 2022. As such, establishing 

governmentwide guidance on these new statutory requirements has been an iterative process.  Since 
the passage of BABA, HUD has worked diligently to implement the BAP for all HUD programs.  
Before the law became effective on May 14, 2022, HUD established a Department-wide BABA 
leadership committee. Beginning in June 2022, HUD issued a Request for Information (RFI) and 
collected public comments on potential BABA implications for HUD grantees. Based on these 
comments and to ease the transition in complying with the BAP, HUD proposed and received four 
general waivers for covered FFA, which includes CPD programs. These waivers and other BABA 
information are available on HUD’s website at BABA | HUD.gov / U.S. Department of Housing 
and Urban Development (HUD).  Further details on these waivers and their application to CPD 
programs are provided in Section IV of this Notice. 

 
CPD has taken several actions to notify and communicate with stakeholders and grantees on 

BABA requirements and their impact on CPD programs.  All CPD Fiscal Year (FY) 2022 grant 
transmittal letters and notices of funding opportunities (NOFOs) included a reference to the BAP 

https://www.whitehouse.gov/wp-content/uploads/2023/10/M-24-02-Buy-America-Implementation-Guidance-Update.pdf
https://www.whitehouse.gov/wp-content/uploads/2023/10/M-24-02-Buy-America-Implementation-Guidance-Update.pdf
https://www.hud.gov/program_offices/general_counsel/build_america_buy_america/waiver
https://www.hud.gov/program_offices/general_counsel/build_america_buy_america/waiver
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under BABA. For the FY2023 funding allocations, all CPD grant agreements with covered FFA 
included a clause to require that the grantee must comply with BABA, as applicable. Throughout 
2023, CPD has held BABA information sessions for CPD grantees and has a dedicated email box at 
CPDBABA@hud.gov to answer questions from individual grantees and stakeholders.   

 
HUD is continuing to work towards implementing BABA across its covered FFA programs.  

Next steps include establishing a centralized waiver process for all HUD covered programs.  CPD is 
incorporating BABA in its existing reporting systems and processes.  To assist grantees, CPD is also 
developing additional guidance materials and support as the phased implementation of BABA 
progresses.   

 
II. Definitions 

 
Key terms that have relevance to the interpretation and implementation of the BAP for CPD 

programs are defined in the BABA statute and may be found in 2 CFR part 184 and OMB guidance. 
 

A. Build America, Buy America Act is defined in 2 CFR § 184.3 and means division G, title 
IX, subtitle A, parts I–II, sections 70901 through 70927 of the Infrastructure Investment and 
Jobs Act (Pub. L. No. 117-58) 
 

B. Buy America Preference  is defined in 2 CFR § 184.3 and means the “domestic content 
procurement preference” set forth in section 70914 of BABA, which requires the head of 
each Federal agency to ensure that none of the funds made available for a Federal award for 
an infrastructure project may be obligated unless all of the iron, steel, manufactured 
products, and construction materials incorporated into the project are produced in the United 
States. 
 

C. Categorization of Articles.  The term “categorization of articles” refers to the requirement 
that articles, materials, and supplies should only be classified into one of the following 
categories: 

i. Iron or steel products; 
ii. Manufactured products; 

iii. Construction materials; or  
iv. Section 70917(c) materials. 

 
An article, material, or supply should not be classified into more than one category and must 
be made based on the status of the article, material, or supply upon arrival to the work site 
for use in an infrastructure project.  Articles, materials, or supplies must meet the Buy 
America Preference for only the single category in which they are classified and, in some 
cases, may not fall under any of the categories listed above.   
 

D. Component is defined in 2 CFR § 184.3 and means an article, material, or supply, whether 
manufactured or unmanufactured, incorporated directly into: a manufactured product; or, 
where applicable, an iron or steel product. 
 

E. Construction Materials is defined in 2 CFR § 184.3 and means articles, materials, or 

mailto:CPDBABA@hud.gov
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supplies that consist of only one of the items listed in paragraph (1) of this definition, 
except as provided in paragraph (2) of this definition. To the extent one of the items listed 
in paragraph (1) contains as inputs other items listed in paragraph (1), it is nonetheless a 
construction material.  

(1) The listed items are: 
i. Non-ferrous metals;  

ii. Plastic and polymer-based products (including polyvinylchloride, composite 
building materials, and polymers used in fiber optic cables); 

iii. Glass (including optic glass); 
iv. Fiber optic cable (including drop cable);  
v. Optical fiber; 

vi. Lumber;  
vii. Engineered wood, and  

viii. Drywall.  
 

(2) Minor additions of articles, materials, supplies or binding agents to a construction 
material do not change the categorization of the construction material.   
 

F. Covered Materials includes the following when used in connection with an Infrastructure 
Project: 
(A) all iron and steel; 
(B) all Manufactured Products; and 
(C) all Construction Materials. 

 
G. Covered CPD Programs.  The term “covered CPD programs” means any Federal financial 

assistance administered by CPD that is used for infrastructure purposes, excepting 
expenditures related to pre and post disaster or emergency response. 
 

H. Grantee.  The term “grantee,” as defined at 24 CFR 5.100, means the person or legal entity 
to which a grant is awarded and that is accountable for the use of the funds provided.  
 

I. Federal Financial Assistance (FFA) has the meaning given to the term in 2 CFR 200.1 (or 
successor regulations) and includes all expenditures by a Federal agency to a Non-
Federal Entity for an Infrastructure Project, except that it does not include: 
 
(A) expenditures for assistance authorized under section 402, 403, 404, 406, 408, or 502 
of the Robert T. Stafford Disaster Relief and Emergency Assistance Act (42 U.S.C. 
5170a, 5170b, 5170c, 5172, 5174, or 5192) relating to a major disaster or emergency 
declared by the President under section 401 or 501, respectively, of such Act (42 U.S.C. 
5170, 5191); or  
 
(B) pre and post disaster or emergency response expenditures. 

 
J. Infrastructure is described in 2 CFR 184.4(c) and encompasses public infrastructure projects 

in the United States, which includes, at a minimum: the structures, facilities, and equipment 
for roads, highways, and bridges; public transportation; dams, ports, harbors, and other 
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maritime facilities; intercity passenger and freight railroads; freight and intermodal facilities; 
airports; water systems, including drinking water and wastewater systems; electrical 
transmission facilities and systems; utilities; broadband infrastructure; and buildings and real 
property; and structures, facilities, and equipment that generate, transport, and distribute 
energy including electric vehicle (EV) charging. See also 2 CFR 184.4(d). 
   

K. Infrastructure Project.  The term “infrastructure project” is defined in 2 CFR 184.3 and 
means any activity related to the construction, alteration, maintenance, or repair of 
infrastructure in the United States regardless of whether infrastructure is the primary 
purpose of the project.   
 

L. Iron and Steel Products.  The term “iron and steel products” is defined in 2 CFR 184.3 and 
means an article, material, or supply that consists wholly or predominantly of iron or steel, 
or a combination of both.   
 

M. Predominantly of iron or steel or a combination of both is defined in 2 CFR 184.3 and 
means that the cost of the iron and steel content exceeds 50 percent of the total cost of all its 
components. The cost of iron and steel is the cost of the iron or steel mill products (such as 
bar, billet, slab, wire, plate, or sheet), castings, or forgings utilized in the manufacture of the 
product and a good faith estimate of the cost of iron or steel components. 
 

N. Made in America Office.  The term “Made in America Office” or “MIAO” means the office 
at the Office of Management and Budget, established by section 70923 of BABA, that is 
charged with, among other things, enforcing compliance with the BAP and establishing the 
procedures to review waiver requests proposed by a Federal awarding agency. 

 
O. Manufactured Products is defined in 2 CFR 184.3 and means: 

 
(1) Articles, materials, or supplies that have been: 

(i) Processed into a specific form and shape; or 
(ii) Combined with other articles, materials, or supplies to create a product 
with different properties than the individual articles, materials, or supplies. 

 
(2) If an item is classified as an iron or steel product, a construction material, or a 
section 70917(c) material under 2 CFR 184.4(e) and the definitions set forth in 
this section, then it is not a manufactured product. However, an article, material, 
or supply classified as a manufactured product under 2 CFR 184.4(e) and 
paragraph (1) of this definition may include components that are construction 
materials, iron or steel products, or section 70917(c) materials.   

 
P. Manufacturer is defined in 2 CFR 184.3 and means the entity that performs the final 

manufacturing process that produces a manufactured product. 
 

Q. Non-Federal Entity means a State, local government, Indian Tribe, Institution of Higher 
Education (IHE), or nonprofit organization, as provided in 2 CFR 200.1. Public Housing 
Agencies are Non-Federal Entities. 
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R. Not Listed Construction Materials.  The term “not listed construction materials” refers to the 

category of construction materials that are subject to the BAP, but not included in HUD’s 
specifically listed construction materials, as defined in the Phased Implementation Waiver. 
This includes: 

i. plastic and polymer-based products other than composite building materials 
or plastic and polymer-based pipe or tube; 

ii. glass (including optic glass); and 
iii. drywall. 

 
S. Obligate. The term “obligate,” for purposes of HUD’s phased implementation of BABA, 

means the date that HUD executed the legal instrument creating the relationship between 
HUD and the grantee for an award of Federal financial assistance. The milestone that 
establishes an obligation date depends on each program but for many CPD programs, such 
as CDBG, the obligation date occurs upon HUD’s execution of the grant agreement.  
 

T. OMB Guidance.  The term “OMB guidance” refers to 2 CFR Part 184, the "Implementation 
Guidance on Application of Buy America Preference in Federal Financial Assistance 
Programs for Infrastructure” (M-24-02), issued October 25, 2023, by the Office of 
Management and Budget, and any subsequent guidance to rescind or replace M-24-02. This 
guidance is applicable to the heads of all Federal agencies for the implementation of 
BABA’s Buy America Preference. 

 
U. Pre and Post Disaster or Emergency Response Expenditures.  The term “pre and post 

disaster or emergency response expenditures” means Federal funding authorized under 
section 402, 403, 404, 406, 408, or 502 of the Robert T. Stafford Disaster Relief and 
Emergency Assistance Act (Stafford Act) relating to a major disaster or emergency declared 
by the President under section 401 or 501, respectively. The BAP does not apply to pre and 
post disaster or emergency response expenditures authorized by statutes other than the 
Stafford Act and made in anticipation of or in response to an event that qualifies as an 
emergency or major disaster within the meaning of the Stafford Act.  

 
V. Produced in the United States is defined in 2 CFR 184.3 and means:  

i. In the case of iron or steel products, all manufacturing processes, from the 
initial melting stage through the application of coatings, occurred in the 
United States. 

ii. In the case of manufactured products: 
1. The product was manufactured in the United States; and 
2. The cost of components of the manufactured product that are mined, 

produced, or manufactured in the United States is greater than 55 
percent of the total cost of all components of the manufactured 
product, unless another standard that meets or exceeds this standard 
has been established under applicable law or regulation for 
determining the minimum amount of domestic content of the 
manufactured product. See 2 CFR 184.2(a). The costs of 
components of a manufactured product are determined according 

https://www.whitehouse.gov/wp-content/uploads/2023/10/M-24-02-Buy-America-Implementation-Guidance-Update.pdf
https://www.whitehouse.gov/wp-content/uploads/2023/10/M-24-02-Buy-America-Implementation-Guidance-Update.pdf
https://www.whitehouse.gov/wp-content/uploads/2023/10/M-24-02-Buy-America-Implementation-Guidance-Update.pdf
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to 2 CFR 184.5. 
iii. In the case of construction materials, all manufacturing processes for the

construction material occurred in the United States. See 2 CFR 184.6 for
more information on the meaning of “all manufacturing processes” for
specific construction materials.

W. Project.  The term “project” means the construction, alteration, maintenance, or repair of
infrastructure in the United States. (Section 70912(7) of BABA).

X. Section 70917(c) Materials.  The term “section 70917(c) materials” is defined in 2 CFR
184.3 and means cement and cementitious materials; aggregates such as stone, sand, or
gravel, or aggregate binding agents or additives.  These materials are not considered
“construction materials” for the purpose of BABA implementation.

Y. Specifically listed construction materials.  The term “specifically listed construction
materials” for HUD programs includes: 

a. non-ferrous metals;
b. lumber;
c. composite building materials; and
d. plastic and polymer-based pipe and tube.

III. Applicability of the BAP on CPD Programs

Under Sections 70912 and 70914, the BAP applies to the purchase of iron, steel,
manufactured products, and construction materials for Covered CPD Programs when funds are used 
for the construction, alteration, maintenance, or repair of infrastructure, as defined by BABA.  
Covered CPD Programs currently include:  

 Community Development Block Grant Formula Programs (CDBG)
 Section 108 Loan Guarantee
 HOME Investment Partnerships Program (HOME)
 HOME Investment Partnerships American Rescue Plan Program (HOME-ARP)
 Housing Trust Fund (HTF)
 Recovery Housing Program (RHP)
 Emergency Solutions Grants (ESG)
 Continuum of Care (CoC)
 Housing Opportunities for Persons With AIDS (HOPWA)
 Self-Help Homeownership Opportunity Program (SHOP)
 Special NOFA for unsheltered and rural homeless
 Veterans Housing Rehabilitation and Modification Program (VHRMP)
 Community Project Funding (CPF)/Economic Development Initiatives (EDI)
 Section 4 Capacity Building
 Rural Capacity Building
 Pathways to Removing Obstacles to Housing (PRO Housing)
 Preservation and Reinvestment Initiative for Community Enhancement (PRICE)



9 
 

 FY23 Permanent Supportive Housing (PSH) Funds 
 

This list of Covered CPD Programs is subject to change if there are any changes to the eligible 
uses of funds or the establishment of new programs that fund infrastructure and are covered by 
BABA.  

 
CPD Programs Not Covered by BAP: 
 

  Under Section 70912(4)(B), the BAP does not apply to Federal funds for “pre and post 
disaster or emergency response.”  The following CPD funds are administered for disaster or 
emergency-related purposes and therefore the BAP does not apply:  
 

 Community Development Block Grant – Disaster Recovery Funds (CDBG-DR) 

 Community Development Block Grant – Mitigation (CDBG-MIT) 

 Community Development Block Grant – National Disaster Resilience Competition (CDBG-
NDR) 

 Community Development Block Grant CARES Act (CDBG-CV) 

 Housing Opportunities for Persons With AIDS CARES Act (HOPWA-CV) 

 Emergency Solutions Grants CARES Act (ESG-CV) 

 Additionally, the Community Compass Technical Assistance program is excluded from the 
BAP as the program does not fund any covered infrastructure activities. 
 
IV. Buy America Preference Waivers Currently in Effect for HUD Programs 
 

Under Section 70914(b), HUD is able to issue, after consultation with OMB’s MIAO, 
general waivers, and project-specific waivers to the BAP if it is determined that a waiver falls into 
one of the following three categories: 1) when applying the domestic content procurement 
preference would be inconsistent with the public interest, 2) when types of iron, steel, manufactured 
product or construction materials are not produced in the United States in sufficient and reasonably 
available quantities or of a satisfactory quality, or 3) where the inclusion of those products and 
materials will increase the cost of the overall project by more than 25 percent.  In order for HUD to 
consider either a general or project specific waiver request and be able to review it with OMB, the 
waiver must include a detailed written explanation and allow for the public to comment for at least 
15 days, as required under Section 70914(c).  
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HUD’s General Waivers Applicable to Covered CPD Programs 
 

Four general applicability waivers are currently in effect for HUD programs and apply to all 
Covered CPD Programs. Each waiver is outlined below.   

 
General 

Waiver Type 
Purpose Effective Dates 

 
 
 
 
 
Public Interest 
Phased 
Implementation  

HUD issued a public interest waiver, 
“Public Interest Phased Implementation 
Waiver for FY 2022 and 2023 of Build 
America, Buy America Provisions as 
Applied to Recipients of HUD Federal 
Financial Assistance” to allow for 
orderly implementation of the BAP 
across HUD programs.  The Phased 
Implementation Waiver establishes a 
schedule for the phased implementation 
of the BAP across CPD programs and 
infrastructure materials.   

The public interest waiver was 
issued in March 2023 and 
established a phased 
implementation schedule for the 
application of the BAP to HUD 
programs through FY2025.  The 
BAP has been in effect since 
November 15, 2022, for the use of 
iron and steel for infrastructure 
projects funded with newly 
obligated FFA through the CDBG 
program. 

 
 
 
 
 
Exigent 
Circumstances 
 

HUD issued a public interest waiver for 
exigent circumstances, “Public Interest 
Waiver of Build America, Buy America 
Provisions for Exigent Circumstances as 
Applied to Certain Recipients of HUD 
Federal Financial Assistance”. This 
waiver applies when there is an urgent 
need by a CPD grantee to immediately 
complete an infrastructure project 
because of a threat to life, safety, or 
property of residents and the 
community.  

The public interest waiver for 
exigent circumstances is effective 
from November 23, 2022, for a 
period of five years ending on 
November 23, 2027, or such 
shorter time as HUD may 
announce via Notice. 

 
 
 
 
 
 
 
 
De Minimis, 
Small Grants, 
and Minor 
Components  

HUD issued a public interest de 
minimis, small grants, and minor 
components waiver titled “Public 
Interest De Minimis and Small Grants 
Waiver of Build America, Buy America 
Provisions as Applied to Certain 
Recipients of HUD Federal Financial 
Assistance”. This waives the BAP for all 
infrastructure projects whose total cost 
(from all funding sources) is equal to or 
less than the simplified acquisition 
threshold at 2 CFR 200.1 which is 
currently $250,000. This Notice also 
waives the application of the BAP for a 

The public interest de minimis, 
small grants, and minor 
components waiver is effective 
from November 23, 2022, for a 
period of five years ending on 
November 23, 2027, or such 
shorter time as HUD may 
announce via Notice. 

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-10A%20BABA%20Updated%20Public%20Interest%20Phased%20Implementation%20Waiver%20for%20FY%202022%20and%202023%20of%20Build%20America%20Buy%20America%20Provision.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-05%20BABA%20Exigent%20Circumstances.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-08%20De%20Minimis%20and%20Small%20Dollar%20Threshold.pdf
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General 
Waiver Type 

Purpose Effective Dates 
 

de minimis portion of an infrastructure 
project, meaning a cumulative total of 
no more than five percent of the total 
cost of the iron, steel, manufactured 
products, and construction materials 
used in and incorporated into the 
infrastructure project, up to a maximum 
of $1 million.   

 
 
 
 
Tribal 
Recipients 
Waiver  

HUD issued a public interest waiver, 
“Extension of Public Interest, General 
Applicability Waiver of Build America, 
Buy America Provisions as Applied to 
Tribal Recipients of HUD Federal 
Financial Assistance: Final Notice” for 
the BAP as it applies to Tribal 
recipients. HUD will consult with 
Tribally Designated Housing Entities 
and other Tribal Entities on how to 
apply the BAP.   

The waiver of the BAP as it 
applies to Tribal recipients is 
effective from May 23, 2023, until 
May 23, 2024. 

 
 

HUD Project-Specific Waivers 
 
Additionally, a CPD grantee may request a project-specific waiver from the BAP for 

covered FFA on a limited, case-by-case basis.  HUD may grant a project specific waiver after 
consultation and review with the OMB’s MIAO.  As with the general waivers, under Section 
70914(b) HUD may issue a project-specific waiver to the BAP if it is determined that a waiver falls 
into one of the following three categories: 1) when applying the domestic content procurement 
preference would be inconsistent with the public interest, 2) when types of iron, steel, manufactured 
product or construction materials are not produced in the United States in sufficient and reasonably 
available quantities or of a satisfactory quality, or 3) where the inclusion of those products and 
materials will increase the cost of the overall project by more than 25 percent.  A waiver for a 
specific project may vary depending upon the circumstances of the project, and specific items, 
products, or materials in question.   
 
 
Understanding HUD’s Phased Implementation Approach 
 

Under Section 70914(a), the BAP for covered FFA infrastructure projects, including those 
funded by CPD programs, was required to be in effect no later than 180 days after it was signed into 
law.  Thus, starting May 14, 2022, all new awards of covered FFA for infrastructure projects 
obligated by HUD would have had a BAP under BABA. Due to the short implementation period of 
180 days, and to allow for the domestic industry and FFA recipients to have the time and notice 
necessary to implement BABA efficiently and effectively, HUD issued several general public 

https://www.hud.gov/sites/dfiles/GC/documents/6331-N-02C_Final_Notice-Tribal_Consultation_Waiver_Extension_Signed.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-02C_Final_Notice-Tribal_Consultation_Waiver_Extension_Signed.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-02C_Final_Notice-Tribal_Consultation_Waiver_Extension_Signed.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-02C_Final_Notice-Tribal_Consultation_Waiver_Extension_Signed.pdf
https://www.hud.gov/sites/dfiles/GC/documents/6331-N-02C_Final_Notice-Tribal_Consultation_Waiver_Extension_Signed.pdf
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interest waivers, including a Phased Implementation Waiver.  Over the course of two years, under 
this waiver, HUD will implement the BAP in an incremental process for all HUD programs, 
including CPD programs, to come into compliance with BABA. This phased approach is also 
intended to reduce the burden on grantees due to the uncertain costs of compliance with the BAP.  
This approach is also intended to provide transparency concerning the full implementation plans in 
connection with HUD infrastructure projects. HUD wants to avoid any unnecessary and undue 
hardships that could jeopardize the timely and cost-effective completion of projects that previously 
were not subject to a BAP and to allow time for grantees to come into full compliance.  

 In the table below, the columns identify four separate categories of covered materials subject 
to the BAP (iron and steel, specifically listed construction materials, not listed construction 
materials, and manufactured products) and the rows identify covered HUD programs. To use the 
table, find the program that funds the project under consideration, then find the covered materials 
that will be used in the project. The cell in the table where the applicable row and column intersect 
indicates the date on which the BAP will begin applying to the specific materials used in the project 
under consideration. It is important to note that the date of obligation is the date on which HUD 
executed the legal instrument creating the relationship between HUD and the grantee for an award 
of FFA, commonly the date the grant agreement is signed by HUD. 
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Phased Implementation Schedule for HUD Programs 
 
 The table below outlines the phased implementation timeline for HUD’s covered 
programs published in the Phased Implementation Waiver.   
 

BAP will apply to… Iron and Steel Construction 
Materials – 

Specifically Listed 

Construction 
Materials – 
Not Listed 

Manufactured 
Products 

CDBG Formula 
Grants 

All funds 
obligated on or 
after November 
15, 2022 

As of the date HUD 
obligates new FFA 
from Fiscal Year 
2024 appropriations 

As of the date HUD 
obligates new FFA 
from Fiscal Year 2025 
appropriations 

As of the date 
HUD obligates 
new FFA from 
Fiscal Year 
2025 
appropriations 

Choice 
Neighborhood, 
Lead Hazard 
Reduction, and 
Healthy Homes 
Production Grants 

New FFA 
obligated by 
HUD on or after  
February 22, 
2023 

New FFA obligated 
by HUD on or after 
August 23, 2024 

New FFA obligated 
by HUD on or after 
August 23, 2024 

New FFA 
obligated by 
HUD on or 
after August 
23, 2024 

Recovery Housing 
Program (RHP) 
Grants 

New FFA 
obligated by 
HUD on or after 
August 23, 2023 

As of the date HUD 
obligates new FFA 
from Fiscal Year 
2024 appropriations 

As of the date HUD 
obligates new FFA 
from Fiscal Year 2025 
appropriations 

As of the date 
HUD obligates 
new FFA from 
Fiscal Year 
2025 
appropriations 

All HUD other FFA 
except HOME, 
Housing Trust 
Fund, and Public 
Housing FFA used 
for maintenance 
projects 

New FFA 
obligated by 
HUD on or after 
February 22, 
2024 

New FFA obligated 
by HUD on or after 
August 23, 2024 

New FFA obligated 
by HUD on or after 
August 23, 2024 

New FFA 
obligated by 
HUD on or 
after August 
23, 2024 

HOME, Housing 
Trust Fund, and 
Public Housing 
FFA used for 
maintenance 
projects 

New FFA 
obligated by 
HUD on or after 
August 23, 2024 

New FFA obligated 
by HUD on or after 
August 23, 2024 

New FFA obligated 
by HUD on or after 
August 23, 2024 

New FFA 
obligated by 
HUD on or 
after August 
23, 2024 
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Phased Implementation Schedule for CPD Programs 

Covered CPD programs began applying the BAP for infrastructure projects not covered 
under a general waiver for specific materials in phases beginning on November 15, 2022, and 
through FY2025.  This section describes when the BAP applies to specific Covered CPD programs 
in accordance with HUD’s Phased Implementation Waiver.   

Iron or Steel 
CPD Program BAP Effective Date Implementation Examples 

CDBG 

The BAP first applied to 
CDBG funds, obligated on 
or after November 15, 
2022, and that will be used 
to purchase iron and steel 
for infrastructure projects.   

This means CDBG grants obligated via a CDBG 
grant agreement signed by HUD on or after 
November 15, 2022, are subject to the BAP.  
CDBG grants obligated via a CDBG grant 
agreement signed by HUD prior to November 15, 
2022, are not subject to the BAP.  

RHP 

The BAP will apply to 
RHP funds obligated on or 
after August 23, 2023, used 
to purchase iron or steel for 
infrastructure projects. 

This means RHP grants obligated via a RHP grant 
agreement signed by HUD on or after August 23, 
2023, are subject to the BAP. A RHP grant 
obligated via a grant agreement signed by HUD 
prior to August 23, 2023, is not subject to the BAP. 

ESG,  
CoC,  

HOPWA, 
SHOP, 

VHRMP, 
CPF/EDI, 
Section 4,  

Rural Capacity 
Building,  

Pro Housing, 
PRICE,  

PSH,  
and NOFOs 

The BAP will apply to 
funds from all other 
covered CPD programs, 
except HOME and HTF, 
obligated on or after 
February 22, 2024, used to 
purchase iron or steel for 
infrastructure projects. 

Grantees should identify the execution date by 
HUD on the grant agreement or other legal 
instrument.  The BAP applies to funds obligated by 
HUD on or after February 22, 2024.  

For HOPWA competitive grants, obligation is the 
date the award letter is signed. HOPWA 
competitive grantees should compare the date on 
its award letter to the February 22, 2024, to 
determine if its grant is subject to the BAP. 

EDI Community Project Funding has a different 
obligation determination. Grantees should consult 
their Congressional Grant Officer for more 
information.  

HOME & HTF 

The BAP will apply to 
HOME and HTF funds 
obligated on or after 
August 23, 2024, used to 
purchase iron or steel for 
infrastructure projects. 

This means HOME and HTF grants obligated via 
grant agreements signed by HUD on or after 
August 23, 2024, are subject to the BAP.  A 
HOME or HTF grant obligated via a grant 
agreement signed by HUD prior to August 23, 
2024, is not subject to the BAP. 
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Materials Other Than Iron or Steel 
 CDBG & RHP Programs All Other Covered CPD Programs 

Specifically Listed 
Construction Materials 
(Non-Ferrous Metals, 
Lumber, Composite 
Building Materials, 
Plastic and Polymer 

Based Pipe and Tube) 

The BAP will apply to FY2024 
and subsequent CDBG and 
RHP awards used to purchase 
specifically listed construction 
materials as well as to purchase 
iron and steel.    

The BAP will apply to funds from all 
other Covered CPD programs 
obligated on or after August 23, 2024, 
used for the purchase of specifically 
listed construction materials as well as 
iron and steel for infrastructure 
projects. 

 

 
 

Not Listed 
Construction Materials  

 

The BAP will apply to FY2025 
and subsequent CDBG and 
RHP awards used to purchase 
not listed construction materials 
for infrastructure projects. 

 

The BAP will apply to all Covered 
CPD program (except CDBG and 
RHP) funds obligated on or after 
August 23, 2024, used for the purchase 
of not listed construction materials, as 
well as specifically listed construction 
materials and iron and steel, for 
infrastructure projects. 

 
 

Manufactured 
Products 

 

The BAP will apply to FY2025 
and subsequent CDBG and 
RHP awards used to purchase 
manufactured products as well 
as specifically listed 
construction materials and iron 
and steel, for infrastructure 
projects. 
 

The BAP will apply to all Covered 
CPD program funds (except CDBG 
and RHP) obligated on or after August 
23, 2024, used for the purchase of 
manufactured products for 
infrastructure projects. 

 

Applying the BAP and HUD Waivers to CPD Programs 

Once the BAP applies to an infrastructure project, a grantee must: 

1. Comply with the BAP, or  
2. Utilize one of HUD’s general waivers, or 
3. Obtain a project-specific waiver to exclude the project from the BAP.   

 
As a part of its record keeping, a CPD grantee should document its process to analyze if the 

BAP applies to a project using the approach below: 
 
Step 1: Type of project/activity  

Are the funds being used for an infrastructure project, as defined by BABA and explained in this 
notice? 

 If yes, proceed to step 2. 
 If no, the BAP does not apply. The BAP only applies to infrastructure projects. 
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Step 2: Funding source 

Identify the source(s) of the project funding, including CPD funding, HUD funding or other 
Federal agency funding that must comply with BABA. Does the project funding include any 
Covered CPD Programs listed in this notice? (Note: The BAP does not apply to funds that are for 
pre- or post-disaster or emergency response.) 

 If yes, and HUD contributes the largest portion of Federal funds to the project, proceed to 
step 3. 

 If yes, and another Federal agency contributes the largest portion of Federal funds to the 
project, that Federal agency is the “Cognizant Agency for Made in America”,  and the 
grantee should follow that agency’s guidance for applicability of the BAP to the project.  

 If no, then the project does not need to comply with the BAP for CPD funds but may need to 
comply with the BAP due to the inclusion of other HUD or Federal funding sources.  

 
Step 3: Materials 

Identify the materials that will be used in this infrastructure project. Does the project use 
materials subject to the BAP (iron or steel, specifically listed construction materials, not listed 
construction materials, or manufactured products), identified in this Notice? 

 If yes, proceed to step 4. 
 If no, then the BAP does not apply. The BAP only applies to covered materials. 

 
Step 4: Date of obligation 

Consult the Phased Implementation Waiver schedule table. Identify the cell that corresponds 
to the Covered CPD Program funding and materials used in your project. This cell identifies the 
date on which the BAP will apply for the Covered CPD Program and the materials. Based on the 
date of obligation of the Covered CPD Program funds, does the BAP apply to the funding source 
and materials that will be used in your project? 

 If yes, proceed to step 5. 
 If no, the BAP does not apply. 

 
Step 5: General waivers 

Consider the available HUD General Waivers. As of this Notice, there are three general 
waivers that may be utilized as an alternative to compliance with the BAP under the Phased 
Implementation Waiver: 1) Exigent Circumstances Waiver, 2) the De Minimis, Small Grants, and 
Minor Components Waiver, and 3) the Tribal Recipients Waiver.  Analyze each available HUD 
general waiver, based upon the specific requirements of that waiver. 
 
1. Exigent Circumstances Waiver: Is there an urgent need to immediately complete the project 

because of a threat to life, safety, or property of residents and the community? 
 If yes, the Exigent Circumstances Waiver may apply, and the project would not be 

subject to the BAP. 
 

2. De Minimis, Small Grants, and Minor Components Waiver: Is the total cost of the project equal 
to or less than $250,000?  

 If yes, the De Minimis, Small Grants, and Minor Components Waiver may apply, and 
the project would not be subject to the BAP.  
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OR 
 
This waiver can be applied to a portion of the products used in an infrastructure project if the 
cumulative cost of those products does not exceed five percent of the total cost of covered 
products used in the project (up to $1 million).  
 In that case, the BAP would be waived for part of the project, but the rest of the project 

would still need to comply with the BAP. 
 

3. Tribal Recipients Waiver: Is the project being funded by a Tribal recipient? 
 If yes, the Tribal Recipients Waiver may apply, and the project would not be subject to 

the BAP. (This is rare for CPD programs.) 
 If no to General Waiver questions 1, 2, and 3, proceed to Step 6. 

 
Step 6: Project-specific waivers 

Consider the criteria for project-specific waivers. Project-specific waivers to the BAP may 
be available if it is determined that a waiver falls into one of the following three categories: 1) when 
applying the domestic content procurement preference would be inconsistent with the public 
interest, 2) when types of iron, steel, manufactured product or construction materials are not 
produced in the United States in sufficient and reasonably available quantities or of a satisfactory 
quality, or 3) where the inclusion of those products and materials will increase the cost of the overall 
project by more than 25 percent.  Project-specific waivers are available on a limited, case-by-case 
basis, after HUD’s consultation and review with OMB’s MIAO. 

1. Would applying the BAP to the project be inconsistent with the public interest? 
 If yes, a project-specific waiver may be considered. 

 
2. Are the types of iron, steel, manufactured products, or construction materials used in the 

project not produced in the United States in sufficient and reasonable available quantities or 
of a satisfactory quality? 
 If yes, a project-specific waiver may be considered. 

 
3. Would the inclusion of iron, steel, manufactured products, or construction materials 

produced in the United States increase the cost of the overall project by more than 25 
percent? 
 If yes, a project-specific waiver may be considered. 
 If no to Project specific waiver questions 1, 2, and 3, the BAP likely applies to the 

project and the project should comply with the requirements of the BAP.    
 

Grantees should consult the entirety of this Notice and other applicable BABA guidance 
before making a determination on BAP applicability to a specific project. Grantees should reach out 
to their local CPD field office if they require additional assistance with determining BAP 
applicability. 
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Federal Government-wide Guidance on Project/Product-Specific Waivers 
 
Under Section 70914(b), BABA allows a Federal agency, such as HUD, to waive the 

BAP for covered FFA in three instances: 1) when applying the domestic content procurement 
preference would be inconsistent with the public interest, 2) when types of iron, steel, 
manufactured product or construction materials are not produced in the United States in 
sufficient and reasonably available quantities or of a satisfactory quality, or 3) where the 
inclusion of those products and materials will increase the cost of the overall project by more 
than 25 percent.    To direct Federal agencies on how to implement this waiver process, OMB 
issued guidance that HUD will follow when reviewing a waiver request from a CPD grantee. 
According to OMB, agencies may reject or grant waivers in whole or in part.  When an agency is 
considering a waiver, it should, to the greatest extent possible, be issued at the project level and 
be product specific. When that is not possible, an agency may issue a broader waiver. The 
agency should follow three principles before issuing any type of waiver:  

 
1) The waiver may be time-limited, meaning it is issued for a certain period of time, 
rather than for a specific project. For example, a time-limited waiver may apply when an 
item that is “nonavailable” is widely used in projects funded by a particular program.  

 
2) The waiver should be targeted, meaning it should only apply to specific item(s), 
product(s), or material(s) or category(ies) of item(s), product(s), or material(s).  

 

3) The waiver may be conditional with conditions that support the policies of BABA.  
 
OMB guidance outlined the waiver review process for agencies to follow before issuing a 

waiver.  Based on this guidance, HUD is developing its Department-wide project-specific waiver 
process.    For HUD to consider a project or product-specific waiver it must:  

 
 Have a detailed justification for the use of goods, products, or materials mined, produced, or 

manufactured outside the United States.  
 

 A certification that there was a good faith effort to solicit bids for domestic products 
supported by terms included in requests for proposals, contracts, and nonproprietary 
communications with potential suppliers.   
 

 In addition, at a minimum and to the greatest extent practicable, each proposed waiver 
submitted for consideration by the MIAO should include the following information, as 
applicable:  

o Waiver type (nonavailability, unreasonable cost, or public interest).  
o Recipient name and Unique Entity Identifier (UEI).  
o Federal awarding agency organizational information (e.g., Common Government-

wide Accounting Classification (CGAC) Agency Code).  
o Financial assistance listing name and number.  
o Federal financial assistance program name.  
o Federal Award Identification Number (FAIN) (if available).  
o Federal financial assistance funding amount.  
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o Total estimated infrastructure expenditures, including all Federal and non-Federal 
funds (to the extent known).  

o Infrastructure project description and location (to the extent known).  
o List of iron or steel item(s), manufactured products, and construction material(s) 

proposed to be excepted from Buy America requirements, including name, cost, 
country(ies) of origin (if known), and relevant PSC and NAICS code for each.  

o A certification that the Federal official or assistance recipient made a good faith 
effort to solicit bids for domestic products supported by terms included in requests 
for proposals, contracts, and nonproprietary communications with the prime 
contractor. 

o A statement of waiver justification, including a description of efforts made (e.g., 
market research, industry outreach), by the Federal awarding agency and, and in the 
case of a project or award specific waiver, by the recipient, in an attempt to avoid the 
need for a waiver. Such a justification may cite, if applicable, the absence of any 
Buy America-compliant bids received in response to a solicitation. 

o Anticipated impact if no waiver is issued.  
o Any relevant comments received through the public comment period.  

 
The purpose of the information is to ensure that HUD has adequate information to perform 

due diligence, that MIAO has sufficient information to determine whether the proposed waiver is 
consistent with law and policy, and that sufficient information is available for public review. 
Information provided for public review should help interested manufacturers gauge the demand for 
products for which agencies are considering waiving a Buy America preference. 

 
Once HUD has reviewed all required information, it will notify OMB’s MIAO. The 

purpose of this consultation is for the MIAO to identify any opportunities to structure the waiver 
to maximize the use of goods, products, and materials produced in the United States to the 
greatest extent possible consistent with law.  Following this consultation with MIAO, HUD is 
required to post the proposed waiver on its BABA website with a detailed written explanation of 
the proposed determination to issue the waiver and must provide at least 15 days for public 
comment.  General applicability waivers require a minimum 30-day public comment period.  
Once the public comment period ends, HUD will submit the proposed waiver to MIAO to 
determine if the waiver is consistent with applicable law and policy.  The MIAO will notify the 
agency of its determination of the proposed waiver.  Only after this process has been completed 
may the HUD issue the waiver.  

 
Applying for a HUD Specific Waiver 
 

Prior to seeking a waiver, grantees should determine if and how BABA applies and 
follow measures to maximize compliance with the BAP based on the above guidance.  At this 
time, HUD’s BABA waiver process is as follows: 

1. Contact CPDBABA@hud.gov for BABA technical assistance as needed. 
2. Prepare a “Build America Buy America Waiver Request” with the information required by 

the MIAO. 

mailto:CPDBABA@hud.gov
https://www.hud.gov/sites/dfiles/Main/documents/BABA_Waiver_Form.pdf
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3. Submit a waiver application with all necessary information to HUD at 
BuildAmericaBuyAmerica@hud.gov.  

 HUD is currently using email while an automated process is under development. 
4. Provide additional information as requested by HUD during the review process to proceed 

with public comment in the Federal Register, and final approval by MIAO. 
5. HUD reviews waivers before they are posted to the Federal Register for public comment 

and sent to the MIAO for approval. If approved, the waiver is posted on 
MadeInAmerica.gov. 

CPD Grantees Receiving Funds from Multiple Federal Agencies 
 
For CPD grantees that receive funds from multiple Federal agencies for an infrastructure 

project, the Federal agency contributing the greatest amount of covered FFA for the project will 
be considered the “Cognizant Agency for Made in America,” according to OMB Guidance.  This 
lead agency should take responsibility for coordinating with the other Federal awarding agencies. 
Such coordination will provide uniform waiver criteria and adjudication processes, minimize 
duplicative efforts among Federal agencies, and reduce burdens on recipients. The Cognizant 
Agency for Made in America shall be responsible for consulting with the other Federal awarding 
agencies, publicizing the proposed joint waiver, and submitting the proposed joint waiver for 
review to MIAO. 
 
CPD Record Keeping Requirements 
 

 To comply with BABA, the BAP must be included in the terms and conditions of all federal 
awards including subawards, contracts, and purchase orders for the work performed or products 
supplied for infrastructure projects.  CPD grantees should document the process to analyze if the 
BAP applies to a project using the approach in this Notice and collect records to demonstrate 
compliance with BABA requirements.  Records should be consistent with existing records retention 
requirements for each of the Covered CPD programs.  If there are no CPD program-specific records 
requirements, the CPD grantee may follow “retention requirements for records,” under 2 CFR § 
200.334 as applicable to Federal grants. 

 
HUD will issue guidance about reporting on BABA required activities under 24 CFR 

91.520, at a later date. At this time, CPD is working to include the BAP into its existing CPD 
systems (Integrated Disbursement and Information System, Disaster Recovery Grant Reporting 
System) for grantees to generate reports to track progress and compliance with BABA. 
Additional details on record keeping requirements will be determined by HUD and shared with 
CPD grantees as it is available. 
 
V. Contact Information 
 

Grantees that have questions on this Notice should contact their assigned HUD Field Office 
Representative or send their request directly to CPDBABA@hud.gov. CPD Field Offices should 
direct inquiries and comments to their program desk officer.  

mailto:BuildAmericaBuyAmerica@hud.gov
https://www.madeinamerica.gov/
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Addendum 1 

Frequently Asked Questions 
 
General Information 
 

1. What is BABA? What is the “Buy America Preference”? 

The Build America, Buy America (BABA) Act was enacted on November 15, 2021, as part 
of the Infrastructure Investment and Jobs Act (IIJA) (Pub. L. No. 117-58) also known as the 
Bipartisan Infrastructure Law. BABA establishes a domestic content procurement 
preference known as the “Buy America Preference” (BAP) for Federal infrastructure 
spending. The BAP requires that all iron, steel, manufactured products, and construction 
materials used in infrastructure projects funded with Federal financial assistance must be 
produced in the United States. 
 

2. What types of Federal financial assistance (FFA) are subject to the BAP? 

FFA subject to BABA includes all expenditures by a Federal agency to a non-Federal entity 
for an infrastructure project, including grants, cooperative agreements, non-cash 
contributions or donations of property, direct assistance, loans, loan guarantees, and other 
types of financial assistance. 
 

3.  What projects or activities does the BAP apply to? 

The BAP applies to the iron, steel, construction materials, and manufactured products used 
in infrastructure projects funded by Federal financial assistance (FFA), which includes 
covered materials and covered activities. Infrastructure projects include construction, 
alteration, maintenance, or repair of any infrastructure in the United States as defined in the 
next paragraph and in the Definitions section of this Notice. 
 
The term “infrastructure” includes the structures, facilities, and equipment for projects 
traditionally considered infrastructure, including buildings and real property. For CPD 
programs, this may include, but is not limited to, certain funding for: 

 road and sidewalk improvement projects; 
 water, sewer, and other utility projects; 
 broadband infrastructure; 
 housing construction and rehabilitation; 
 community facility construction and rehabilitation; 
 homeless shelter construction and rehabilitation; 
 and other CPD-funded activities that are defined as infrastructure according to 

BABA (section 70912(5)). 
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4. What materials does the BAP apply to? 
 
The BAP requires that all iron, steel, manufactured products, and construction materials 
used in infrastructure projects funded with Federal financial assistance must be produced in 
the United States. 
 

5. What does “produced in the United States” mean for materials to which the BAP 
applies? 

The term “produced in the United States,” as defined in 2 CFR 184.3, means: 
 in the case of iron or steel products, that all manufacturing processes, from the initial 

melting stage through the application of coatings, occurred in the United States. 
 in the case of manufactured products that: 

o the product was manufactured in the United States; and 
o the cost of components of the manufactured product that are mined, 

produced, or manufactured in the United States is greater than 55 percent of 
the total cost of all components of the manufactured product, unless another 
standard that meets or exceeds this standard has been established under 
applicable law or regulation for determining the minimum amount of 
domestic content of the manufactured product; and 

 in the case of construction materials, that all manufacturing processes for the 
construction material occurred in the United States. 

 
CPD Program Specific 
  

6. Which CPD programs are subject to the BAP? 
Any CPD program that can be used for the purpose of infrastructure as defined by BABA. 
These programs are considered Covered CPD programs.   
 

7. Which CPD funds or programs are NOT subject to the BAP?  

The BAP does not apply to Federal funds for ‘‘pre and post disaster or emergency 
response’’ according to BABA.  Therefore, at the time of publication of this notice, the BAP 
does not apply to the following CPD funds or programs that administer disaster related FFA:  

 
 Community Development Block Grant Disaster Recovery Funds (CDBG-DR) 

 Community Development Block Grant Mitigation (CDBG-MIT) 

 Community Development Block Grant – National Disaster Resilience Competition 
(CDBG-NDR) 

 Community Development Block Grant CARES Act (CDBG-CV) 

 Housing Opportunities for Persons With AIDS CARES Act (HOPWA-CV) 

 Emergency Solutions Grants CARES Act (ESG-CV) 

The Community Compass Technical Assistance program is also excluded from the BAP as 
the program does not fund any covered infrastructure activities. 
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8. I am funding a project with CDBG funds that were obligated (i.e., the grant agreement 
was signed by HUD) before November 15, 2022. Does the BAP apply? 
 
No, the BAP does not apply to HUD funds that were obligated before November 15, 2022. 
HUD defines the date of obligation as the date that HUD signed the agreement with the 
grantee. The BAP will apply to CDBG funds used for iron or steel that were obligated on or 
after November 15, 2022.  
 
There is an additional consideration.  If FY funds for which BABA applies are added to this 
infrastructure project, BABA then will apply to the entire project. 

 
9.  I am a grantee funding a project with CDBG funds that were obligated (i.e., the grant 

agreement was signed by HUD) on or after November 15, 2022. Does the BAP apply? 

If the CDBG funds used in your infrastructure project were obligated on or after November 
15, 2022, the BAP will apply to all iron or steel used in the project, unless a waiver applies 
to the project. If these BABA funds are applied to an infrastructure project that does not 
have a BAP, the addition of these funds will attach BABA to the entire project. BABA 
would  apply as described in HUD’s Phased Implementation Waiver unless there is a 
project-specific waiver approved by the MIAO. 

 
10.  I am funding a public facilities project with total FFA of $2,500,000. $400,000 of 

CDBG funds are being used for engineering and administration fees of a project. 
Other federal funding will pay for the remaining construction activities. Is the BAP 
applicable to this project? 

Yes, the total project cost is over $250,000 and the project is construction of an 
infrastructure project.  The total cost of a project must not exceed $250,000 from all sources 
to qualify for an exemption of the BAP under HUD’s general waiver for small projects.   

 
Documentation and Grant Management 
 

11.  Does the BAP apply to subrecipients or contractors?  

In most cases, yes, the BAP requirements apply to subgrantees, including subrecipients, 
contractors, and developers who are awarded Federal financial assistance for use in public 
infrastructure projects. The BAP requirements apply to all FFA and do not distinguish 
between the end user of the federal funds. The BAP applies as long as the funding is derived 
from a Federal agency, even if they are a pass-through entity unless a particular section of 
the terms and conditions of the Federal award specifically indicates otherwise. 
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12. Is there standard language grantees can include in subrecipient/bid contract 
documents? 

Grantees should include the BABA language from their grant agreement in any subrecipient 
and bid contract documents to ensure BABA compliance by subrecipients, developers 
and/or contractors. Please refer to Addendum 3 for the language used in CPD grant 
agreements. 
 

Waivers  
 

13. Are there any waivers available for the BAP? 
 
There are currently four general applicability waivers in effect for HUD programs that apply 
to CPD programs: 1) Phased Implementation Waiver, 2) Exigent Circumstances Waiver, 3)  
De Minimis, Small Grants, and Minor Components Waiver, and 4) Tribal Recipients 
Waiver.  The details of each of these waivers can be found in Section IV of this Notice, or 
by visiting HUD’s BABA website to see the latest available HUD waivers at: 
https://www.hud.gov/program_offices/general_counsel/baba. Waivers, as they are approved 
by the MIAO, will be updated on HUD’s website. 
 

14. Will there be project or product specific waivers of the BAP? 
 
In addition to HUD’s general waivers, HUD may also grant “project-specific” waivers from 
the BAP for covered FFA on a limited, case-by-case basis, after consultation and review 
with the MIAO at OMB.  HUD may issue a project-specific waiver to the BAP if it is 
determined that a waiver falls into one of the following three categories: 1) when applying 
the domestic content procurement preference would be inconsistent with the public interest, 
2) when types of iron, steel, manufactured product or construction materials are not 
produced in the United States in sufficient and reasonably available quantities or of a 
satisfactory quality, or 3) where the inclusion of those products and materials will increase 
the cost of the overall project by more than 25 percent.  A waiver for a specific project may 
vary depending upon the circumstances of the project, and specific items, products, or 
materials in question.  .  HUD is currently developing the process through which a grantee 
may request a waiver. More information will be made available once that process is 
developed. 
 

  

https://www.hud.gov/program_offices/general_counsel/baba
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Addendum 2  

Examples of BAP for CPD Programs 
 
This appendix provides a selection of illustrative examples to assist grantees in determining if the 
BAP applies to their projects. 
 
Example 1: A grantee funds a water and sewer project containing iron and steel. The project is 
funded using $1 million in FY23 CDBG funding. The total Federal financial assistance for the 
project is $3 million. 
 
The BAP applies to this project because it is a CDBG project using funding obligated on or after 
November 15, 2022, the project contains iron or steel, and the total cost of the project is greater than 
the simplified acquisition threshold at 2 CFR 200.1 which is currently $250,000. 
 
Example 2: A grantee funds a water and sewer project containing iron and steel. The project is 
funded using $100,000 in FY23 CDBG funding. The total Federal financial assistance for the 
project is $2 million. 
 
The BAP applies to this project because it is a CDBG project using funding obligated on or after 
November 15, 2022, the project contains iron or steel, and the total cost of the project is greater than 
$250,000. 
 
Example 3: A participating jurisdiction contributes $2 million in HOME funds for construction of a 
multi-unit residential building, which includes iron or steel. The funds are obligated by HUD on 
July 15, 2023. 
 
The BAP does not apply to this project because the BAP will not apply to HOME funds used for 
iron or steel until August 23, 2024. 
 
Example 4: A participating jurisdiction contributes $2 million in HOME funds for the construction 
of a multi-unit residential building, using iron or steel. The funds are obligated by HUD after 
August 23, 2024. 
 
The BAP applies to this project because the project includes iron or steel, the total cost of the project 
is greater than $250,000, and the project uses HOME funds obligated after the date on which the 
BAP begins to apply to HOME funds used for iron or steel. 
 
Example 5: A grantee funds acquisition of land using $300,000 in Recovery Housing Program 
(RHP) funds that were obligated on September 1, 2023. The acquisition is part of a multifamily 
housing construction project containing iron or steel. 
 
The BAP applies because the purpose of the funding is a covered activity (construction) that 
includes iron or steel. The total cost of the project from all sources is greater than $250,000 and the 
funds are obligated after the date on which the BAP applies to RHP funds used for iron or steel. 
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Example 6: A grantee purchases a fire engine which will serve a low- to -moderate-income 
neighborhood. The grantees uses $300,000 in FY23 CDBG funding for the purchase. 
 
The BAP does not apply because the funding is not used for a covered activity (construction, 
alteration, maintenance, or repair) for an infrastructure project. 
 
Example 7: A grantee uses $400,000 in Recovery Housing Program (RHP) funds to rehabilitate a 
multi-unit residential building, using iron or steel. The funds are obligated by HUD after August 23, 
2023. 
 
The BAP applies to this project because it uses iron or steel, the total cost of the project is greater 
than $250,000, and the project uses RHP funding that is obligated after the date on which the BAP 
begins to apply to RHP funds used for iron or steel (August 23, 2023). 
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Addendum 3  
Sample BABA Language in Grant Agreements 

 
 
The language below is included in all CPD program NOFOs and grant agreements. Similar to 
other cross cutting requirements, grantees should include the following BABA language in all 
contracts and agreements with subrecipients, contractors, developers and subgrantees. Grantees 
and subrecipients should include this language in any NOFOs and procurement bid/contract 
documents to ensure BABA compliance by subgrantees, developers and/or contractors. 
 

The Grantee must comply with the requirements of the Build America, Buy America 
(BABA) Act, 41 USC 8301 note, and all applicable rules and notices, as may be 
amended, if applicable to the Grantee’s infrastructure project. Pursuant to HUD’s Notice, 
“Public Interest Phased Implementation Waiver for FY 2022 and 2023 of Build America, 
Buy America Provisions as Applied to Recipients of HUD Federal Financial Assistance” 
(88 FR 17001), any funds obligated by HUD on or after the applicable listed effective 
dates, are subject to BABA requirements, unless excepted by a waiver. 

 
 



APPENDIX II TO PART 200—CONTRACT PROVISIONS FOR NON-FEDERAL ENTITY CONTRACTS UNDER 
FEDERAL AWARDS 
In addi�on to other provisions required by the Federal agency or non-Federal en�ty, all contracts made 
by the non-Federal en�ty under the Federal award must contain provisions covering the following, as 
applicable. 
(A) Contracts for more than the simplified acquisi�on threshold, which is the infla�on adjusted amount
determined by the Civilian Agency Acquisi�on Council and the Defense Acquisi�on Regula�ons Council
(Councils) as authorized by 41 U.S.C. 1908, must address administra�ve, contractual, or legal remedies
in instances where contractors violate or breach contract terms, and provide for such sanc�ons and
penal�es as appropriate.
(B) All contracts in excess of $10,000 must address termina�on for cause and for convenience by the
non-Federal en�ty including the manner by which it will be effected and the basis for setlement.
(C) Equal Employment Opportunity. Except as otherwise provided under 41 CFR Part 60, all contracts
that meet the defini�on of ‘‘federally assisted construc�on contract’’ in 41 CFR Part 60–1.3 must include
the equal opportunity clause provided under 41 CFR 60–1.4(b), in accordance with Execu�ve Order
11246, ‘‘Equal Employment Opportunity’’ (30 FR 12319, 12935, 3 CFR Part, 1964–1965 Comp., p. 339),
as amended by Execu�ve Order 11375, ‘‘Amending Execu�ve Order 11246 Rela�ng to Equal
Employment Opportunity,’’ and implemen�ng regula�ons at 41 CFR part 60, ‘‘Office of Federal Contract
Compliance Programs, Equal Employment Opportunity, Department of Labor.’’
(D) Davis-Bacon Act, as amended (40 U.S.C. 3141–3148). When required by Federal program legisla�on,
all prime construc�on contracts in excess of $2,000 awarded by non-Federal en��es must include a
provision for compliance with the Davis-Bacon Act (40 U.S.C. 3141–3144, and 3146–3148) as
supplemented by Department of Labor regula�ons (29 CFR Part 5, ‘‘Labor Standards Provisions
Applicable to Contracts Covering Federally Financed and Assisted Construc�on’’). In accordance with the
statute, contractors must be required to pay wages to laborers and mechanics at a rate not less than the
prevailing wages specified in a wage determina�on made by the Secretary of Labor. In addi�on,
contractors must be required to pay wages not less than once a week. The non-Federal en�ty must
place a copy of the current prevailing wage determina�on issued by the Department of Labor in each
solicita�on. The decision to award a contract or subcontract must be condi�oned upon the acceptance
of the wage determina�on. The non-Federal en�ty must report all suspected or reported viola�ons to
the Federal awarding agency.
The contracts must also include a provision for compliance with the Copeland ‘‘An�-Kickback’’ Act (40
U.S.C. 3145), as supplemented by Department of Labor regula�ons (29 CFR Part 3, ‘‘Contractors and
Subcontractors on Public Building or Public Work Financed in Whole or in Part by Loans or Grants from
the United States’’). The Act provides that each contractor or subrecipient must be prohibited from
inducing, by any means, any person employed in the construc�on, comple�on, or repair of public
work, to give up any part of the compensa�on to which he or she is otherwise en�tled.
The non-Federal en�ty must report all suspected or reported viola�ons to the Federal awarding agency.
(E) Contract Work Hours and Safety Standards Act (40 U.S.C. 3701–3708). Where applicable, all
contracts awarded by the non-Federal en�ty in excess of $100,000 that involve the employment of
mechanics or laborers must include a provision for compliance with 40 U.S.C. 3702 and 3704, as
supplemented by Department of Labor regula�ons (29 CFR Part 5). Under 40 U.S.C. 3702 of the Act,
each contractor must be required to compute the wages of every mechanic and laborer on the basis of a
standard work week of 40 hours. Work in excess of the standard work week is permissible provided that
the worker is compensated at a rate of not less than one and a half �mes the basic rate of pay for all
hours worked in excess of 40 hours in the work week. The requirements of 40 U.S.C. 3704 are applicable
to construc�on work and provide that no laborer or mechanic must be required to work in surroundings
or under working condi�ons which are unsanitary, hazardous or dangerous. These requirements do not
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apply to the purchases of supplies or materials or ar�cles ordinarily available on the open market, or 
contracts for transporta�on or transmission of intelligence. 
(F) Rights to Inven�ons Made Under a Contract or Agreement. If the Federal award meets the defini�on 
of ‘‘funding agreement’’ under 37 CFR § 401.2 (a) and the recipient or subrecipient wishes to enter into 
a contract with a small business firm or nonprofit organiza�on regarding the subs�tu�on of par�es, 
assignment or performance of experimental, developmental, or research work under that ‘‘funding 
agreement,’’ the recipient or subrecipient must comply with the requirements of 37 CFR Part 401, 
‘‘Rights to Inven�ons Made by Nonprofit Organiza�ons and Small Business Firms Under Government 
Grants, Contracts and Coopera�ve Agreements,’’ and any implemen�ng regula�ons issued by the 
awarding agency. 
(G) Clean Air Act (42 U.S.C. 7401–7671q.) and the Federal Water Pollu�on Control Act (33 U.S.C. 1251–
1387), as amended—Contracts and subgrants of amounts in excess of $150,000 must contain a 
provision that requires the non-Federal award to agree to comply with all applicable standards, orders 
or regula�ons issued pursuant to the Clean Air Act (42 U.S.C. 7401–7671q) and the Federal Water 
Pollu�on Control Act as amended (33 U.S.C. 1251–1387). Viola�ons must be reported to the Federal 
awarding agency and the Regional Office of the Environmental Protec�on Agency (EPA). 
(H) Debarment and Suspension (Execu�ve Orders 12549 and 12689)—A contract award (see 2 CFR 
180.220) must not be made to par�es listed on the governmentwide exclusions in the System for Award 
Management (SAM), in accordance with the OMB guidelines at 2 CFR 180 that implement Execu�ve 
Orders 12549 (3 CFR part 1986 Comp., p. 189) and 12689 (3 CFR part 1989 Comp., p. 235), ‘‘Debarment 
and Suspension.’’ SAM Exclusions contains the names of par�es debarred, suspended, or otherwise 
excluded by agencies, as well as par�es declared ineligible under statutory or regulatory authority other 
than Execu�ve Order 12549. 
(I) Byrd An�-Lobbying Amendment (31 U.S.C. 1352)—Contractors that apply or bid for an award 
exceeding $100,000 must file the required cer�fica�on. Each �er cer�fies to the �er above that it will 
not and has not used Federal appropriated funds to pay any person or organiza�on for influencing or 
atemp�ng to influence an officer or employee of any agency, a member of Congress, officer or 
employee of Congress, or an employee of a member of Congress in connec�on with obtaining any 
Federal contract, grant or any other award covered by 31 U.S.C. 1352. Each �er must also disclose any 
lobbying with non-Federal funds that takes place in connec�on with obtaining any Federal award. 
Such disclosures are forwarded from �er to �er up to the non-Federal award. 
(J) See § 200.323. 
(K) See § 200.216. 
(L) See § 200.322. 

§ 200.323 Procurement of recovered materials. 
A non-Federal en�ty that is a state agency or agency of a poli�cal subdivision of a state and its 
contractors must comply with sec�on 6002 of the Solid Waste Disposal Act, as amended by the 
Resource Conserva�on and Recovery Act. The requirements of Sec�on 6002 include procuring only 
items designated in guidelines of the Environmental Protec�on Agency (EPA) at 40 CFR part 247 that 
contain the highest percentage of recovered materials prac�cable, consistent with maintaining a 
sa�sfactory level of compe��on, where the purchase price of the item exceeds $10,000 or the value of 
the quan�ty acquired during the preceding fiscal year exceeded $10,000; procuring solid waste 
management services in a manner that maximizes energy and resource recovery; and establishing an 
affirma�ve procurement program for procurement of recovered materials iden�fied in the EPA 
guidelines. 
 
 



§ 200.322 Domes�c preferences for procurements. 
(a) As appropriate and to the extent consistent with law, the non-Federal en�ty should, to the greatest 
extent prac�cable under a Federal award, provide a preference for the purchase, acquisi�on, or use of 
goods, products, or materials produced in the United States (including but not limited to iron, 
aluminum, steel, cement, and other manufactured products). The requirements of this sec�on must be 
included in all subawards including all contracts and purchase orders for work or products under this 
award. 
(b) For purposes of this sec�on: (1) ‘‘Produced in the United States’’ means, for iron and steel products, 
that all manufacturing processes, from the ini�al mel�ng stage through the applica�on of coa�ngs, 
occurred in the United States. 
(2) ‘‘Manufactured products’’ means items and construc�on materials composed in whole or in part of 
non-ferrous metals such as aluminum; plas�cs and polymer-based products such as polyvinyl chloride 
pipe; aggregates such as concrete; glass, including op�cal fiber; and lumber. 
 
§ 200.216 Prohibi�on on certain telecommunica�ons and video surveillance services or equipment. 
(a) Recipients and subrecipients are prohibited from obliga�ng or expending loan or grant funds to: 
(1) Procure or obtain; 
(2) Extend or renew a contract to procure or obtain; or 
(3) Enter into a contract (or extend or renew a contract) to procure or obtain equipment, services, or 
systems that uses covered telecommunica�ons equipment or services as a substan�al or essen�al 
component of any system, or as cri�cal technology as part of any system. As described in Public Law 
115–232, sec�on 889, covered telecommunica�ons equipment is telecommunica�ons equipment 
produced by Huawei Technologies Company or ZTE Corpora�on (or any subsidiary or affiliate of such 
en��es). 
(i) For the purpose of public safety, security of government facili�es, physical security surveillance of 
cri�cal infrastructure, and other na�onal security purposes, video surveillance and telecommunica�ons 
equipment produced by Hytera Communica�ons Corpora�on, Hangzhou Hikvision Digital Technology 
Company, or Dahua Technology Company (or any subsidiary or affiliate of such en��es). 
(ii) Telecommunica�ons or video surveillance services provided by such en��es or using such 
equipment. 
(iii) Telecommunica�ons or video surveillance equipment or services produced or provided by an en�ty 
that the Secretary of Defense, in consulta�on with the Director of the Na�onal Intelligence or the 
Director of the Federal Bureau of Inves�ga�on, reasonably believes to be an en�ty owned or controlled 
by, or otherwise connected to, the government of a covered foreign country. 
(b) In implemen�ng the prohibi�on under Public Law 115–232, sec�on 889, subsec�on (f), paragraph 
(1), heads of execu�ve agencies administering loan, grant, or subsidy programs shall priori�ze available 
funding and technical support to assist affected businesses, ins�tu�ons and organiza�ons as is 
reasonably necessary for those affected en��es to transi�on from covered communica�ons equipment 
and services, to procure replacement equipment and services, and to ensure that communica�ons 
service to users and customers is sustained. 
(c) See Public Law 115–232, sec�on 889 for addi�onal informa�on. 
(d) See also § 200.471. 

§ 200.321 Contrac�ng with small and minority businesses, women’s business enterprises, and labor 
surplus area firms. 
(a) The non-Federal en�ty must take all necessary affirma�ve steps to assure that minority businesses, 
women’s business enterprises, and labor surplus area firms are used when possible. 
(b) Affirma�ve steps must include: 



(1) Placing qualified small and minority businesses and women’s business enterprises on 
solicita�on lists;  
(2) Assuring that small and minority businesses, and women’s business enterprises are solicited 
whenever they are poten�al sources; 
(3) Dividing total requirements, when economically feasible, into smaller tasks or quan��es to 
permit maximum par�cipa�on by small and minority businesses, and women’s business 
enterprises; 
(4) Establishing delivery schedules, where the requirement permits, which encourage 
par�cipa�on by small and minority businesses, and women’s business enterprises; 
(5) Using the services and assistance, as appropriate, of such organiza�ons as the Small Business 
Administra�on and the Minority Business Development Agency of the Department of 
Commerce; 
and 
(6) Requiring the prime contractor, if subcontracts are to be let, to take the affirma�ve steps 
listed in paragraphs (1) through (5) of this sec�on.  
 

Sec�on 3  
All Section 3 covered contracts and subcontracts must include the following clause: 

 

I. The work to be performed under this contract is subject to the requirements of Section 3 of 
the Housing and Urban Development Act of 1968, as amended, 12 USC.1701u (Section 3). 
The purpose of Section 3 is to ensure that employment and other economic opportunities 
generated by HUD assistance, or HUD-assisted projects covered by Section 3, shall to the 
greatest extent feasible be directed to low and very low-income persons, particularly persons 
who are recipients of HUD assistance for housing. 

 
II. The parties to this contract agree to comply with HUD's regulations in 24 CFR part 75, 

which implement Section 3. As evidenced by their execution of this contract, the parties to 
this contract certify that they are under no contractual or other impediment that would 
prevent them from complying with the part 75 regulations. 

 
III. The contractor agrees to send to each labor organization or representative of workers with 

which the contractor has a collective bargaining agreement or other understanding, if any, a 
notice advising the labor organization or workers' representative of the contractor's 
commitments under this Section 3 Clause and will post copies of the notice in conspicuous 
places at the work site where both employees and applicants for training and employment 
positions can see the notice. The notice shall describe the Section 3 preference, shall set forth 
minimum number and job titles subject to hire, availability of apprenticeship and training 
positions, the qualifications for each; the name and location of the person(s) taking 
applications for each of the positions; and the anticipated date the work shall begin. 

 
IV. The contractor agrees to include this Section 3 Clause in every subcontract subject to 

compliance with regulations in 24 CFR part 75, and agrees to take appropriate actions, as 
provided in an applicable provision of the subcontract or in this Section 3 Clause, upon a 
finding that the subcontractor is in violation of the regulations in 24 CFR part 75. The 
contractor will not subcontract with any subcontractor where the contractor has notice or 
knowledge that the subcontractor has been found in violation of the regulations in 24 CFR 
part 75. 

 



V. The contractor will certify that any vacant employment positions, including training positions, that 
are filled 
(1) after the contractor is selected but before the contract is executed, and (2) with persons other 
than those to whom the regulations of 24 CFR part 75 require employment opportunities to be 
directed, were not filled to circumvent the contractor's obligations under 24 CFR part 75. 

 
VI. Noncompliance with HUD's regulations in 24 CFR part 75 may result in sanctions, 

termination of this contract for default, and debarment or suspension from future HUD 
assisted contracts. 

 
VII. With respect to work performed in connection with Section 3 covered Indian housing 

assistance, section 7(b) of the Indian Self-Determination and Education Assistance Act (25 
USC 450e) also applies to the work to be performed under this contract. Section 7(b) requires 
that to the greatest extent feasible (i) preference and opportunities for training and 
employment shall be given to Indians and (ii) preference in the award of contracts and 
subcontracts shall be given to Indian organizations and Indian-owned Economic Enterprises. 
Parties to this contract that are subject to the provisions of Section 3 and section 7(b) agree to 
comply with Section 3 to the maximum extent feasible, but not in derogation of compliance 
with section 7(b). 

 
i. With respect to work performed in connection with Section 3 covered Indian 

housing assistance, Section 7(b) of the Indian Self-Determination and Education 
Assistance Act (25 U.S.C. 450e) also applies to the work to be performed under 
this contract. Section 7(b) requires that to the greatest extent feasible preference 
and opportunities for training and employment shall be given to Indians, and  
preference in the award of contracts and subcontracts shall be given to Indian 
organizations and Indian-owned Economic Enterprises. Parties to this contract 
that are subject to the provisions of Section 3 and Section 7(b) agree to comply 
with Section 3 to the maximum extent feasible, but not in derogation of 
compliance with Section 7(b). c..  

b. Section 3 Benchmarks and Reporting  
i. Benchmarks. Contracts with CDBG awards over $200,000 trigger Section 3 

Benchmark requirements. When triggered, best efforts must be made to extend 
Section 3 opportunities to verified Section 3 workers and business concerns to 
meet these minimum numeric goals:  

1. Twenty-five percent (25%) of the total hours on a Section 3 project must 
be worked by Section 3 workers; and  

2. Five percent (5%) of the total hours on a Section 3 project must be 
worked by Targeted Section 3 workers.  

ii. Reporting. If the subrecipient’s reporting indicates that the subrecipient has not 
met the Section 3 benchmarks described in 24 CFR § 75.23, pursuant to 24 CFR 
§ 75.25(b), the subrecipient must report in a form prescribed by HUD on the 
qualitative nature of its activities and those its contractors and subcontractors 
pursued.  

iii. Recipient will comply with any Section 3 Project Implementation Plan 
documents provided by HUD or the State of Hawaii which may be amended 
from time to time for HUD reporting purposes. 
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